referable to the respective Sources. 
avoidable (c) Delays, 
or how far, they are avoidable (c) or 
are falsely styled “ unavoidable.” 


II. 


l. 


Witnesses, Defendants, Plain- 
tiffs—or of Things. 


| EXAMPLES — 
EXAMPLES — | 


of the Causes of Nonforthcoming- 
ness — 


I.—on the Part of Things or Persons— Suits relative to 


1. Expatriation (£) precedential, viz. 


to the cause of Demand. 1. Boundaries. 


$ Expatriation — consequential, or 
os SF F = a 
simply subsequential. (g) 2. Rights of Common. 


3. Exprovinciation (h) precedential. | 


4. Exprovinciation — consequential, 
or subsequential. 


5. Latentcy (i), [Place unknown. ] | 


3. Rights of Way. 
A. Tithes. 


6. Latitantcy (k), [ Absconsion. ] 5. Legitimacy and Filiation. 


I > ai = ir- J 
lon the Part of Persons only 6. Wills — their authenticity or fair 11. Imitative Representation, 


T. Incarceration. NESS. 
8. Infirmity of Mind, incurable. 

9. Infirmity of Mind, not incurable. 
10. Infirmity of Body, incurable. 
l1. Infirmity of Body, not incurable. 
12, Infancy. 


7. Deperition, 
Buildings, or navigable 


of Insurance. 


13. Residences, fixed or transitory — | g, Corporate Rights (Rights pos- 16. Translation, (froma foreign sty T ) 
C- 


s veen whom in- ; , z ; 
of Persons, as between whom i sessed, or claimed, by Person; | 17. Computation, (taking or casting 


Members of a Corporate Body ) | 


tercourse is necessary—dispersed 
in different judicial districts. (1) 


(1) 


EXPLANATIONS TO THE TITLE OF THESE TABLES. 


I. Sources of Delay differently arranged. 


(a) (Sources.} In the order given in this Table, to the general Heads 
expressive of the several Causes or Sources of Complication E Delay, those 
are put first, the efficiency of which, in the character of Causes of Delay 
{of the two evils, the only one of which the mischief is intrinsic, imme- 
diate, and invariably felt,) is apt to be most considerable. 


To assist conception, here foll i i 
> » follows a List of Heads, under which the 
same matter may be ranged in an order that seems more natural and in- 


— The Figures refer to the Heads employed in the body of this 


ca. neni, (Plaintiff's Demand,) the Subject-Matter of it complex. 


2. Ground of Demand, complex: (i i 
3 : A plex: (in a case purely civil, seat of com- 
—— the Plaintiff’s Title, as constituted by the collative event or events, 
State or states of things, whereby it is created.) Col. V. 


K Ground of Demand complex: (in a case partly criminal, viz. in respect 
of injury, falling or impending on the Plaintiff, seat of the eomplexity, the 
nature of the offénce.; No, IV. 


4. Source or Sources of the Evidence, complex: seat of complexity— 
according to the nature of the Evidence, testimonial, real, or written — 


multiplicity, or non-forthcomingness, of the Persons or Things constituting | 


the sources—Multiplicity of the Operations requisite. Nos. II. III. IV. V, 


5. Subject-Matter of the Decision, (final Judgment or Decree) complex. 
In so far as the demand is complied with by it, the complexity of the de- 
cree will correspond with te complexity of the demand; but the com- 
plexity of the decree may have other sources. 


II. Complication, in what Respects an Evil. 


(b) (Complication.] Set aside its consequences, Complication is not (like 
delay, vexation, and expense) itself an evil. ‘Take into account its conse- 
quences — its natural consequences and constant tendency — it is a main 
root of all evil: its tendency being, in proportion to the quantity of it, to 
introduce and maintain delay, misdecision, failure of justice, vexation, ex- 
pense (including lawyer’s profit); in a word, the whole train of evils, cor- 
respondent and oppure to the ends of justice: and this, not only through 
the medium of delay, but through the more obscure and tortuous chan- 
nels— uncertainty and uncognoscibility on the part of the law. 


Accordingly, to fabricate and keep on foot this evil, and in the greatest 
possible quantity, is among the devices of the technical system :—A master- 
device, to which most of the artifices of detail, spoken of under the name 
of devices, may be seen to be subservient. (See poe L) 


UI. Import of leading Terms fixed. 


(c) (Natural— Necessary—Unavoidable—Factitious—Superabundant — 
Avoidable—Fabricated—| On the distinctness of the notions annexed to 
those epithets, as applied to the above two subjects, will depend mens’ 
notions, and thence their conduct, in respect of justice and injustice. 


1. On the occasion of Judicature, as on every other, whatsoever is done, 
requires time to do it in. 


_, 2. Delay presents the idea of Time; but coupled with the additional 
idea of a sentiment of regret, called forth by the contemplation of the 
magnitude of the portion of time expended. 


3. In the easeof judicature, the grounds, and thence the justice of such 
regret, are shown in Table II. 


4. Whatsoever is done in the way of judicature, could it, therefore, 
without prejudice to rectitude of decision, be done in the compass of a 
single instant, so much the better. 


5. But, forasmuch as no such compression is ever possible, thence it is 
that it may be said, and with strict propriety, that, in the way of judica- 
ture, nothing ever is, or ever can be done, without delay. 


6. But again, forasmuch as all delay is an evil, hence comes the use, 
and, on the part of the legislator, the duty—in so far as the idea of duty 
can be considered as applicable to that station—the duty of endeavouring, 
on all occasions, in conception, and thence in practice, to draw the line 


between such delay as is unavoidable, and such as is avoidable. 


7. Avoidable, is that, the avoidance of which is practicable: Unavoid- 
abie, is that, the avoidance of which is impracticable. 


8. In legislation, in judicature, as on every other occasion in which 
human agency és in question, when any act is spoken of as impracticable— 


| ; ; 
Nonforthcomingness (d) on the | Multitude of Witnesses, or Sources 
Part of Persons (e),—whether of Real or Written Evidence. 


afford a multitude of Witness 


or Deterioration of 


or their Contents, on the oce 


DELAY ANID COMPLICATION TABLES—SHEET I. 


TABLE IL— MISCHIEFS of DELAY. 


unavoidable (c). 


III. 


Length, or Multitude of Operations ne- 
cessary, in relation to Sources of 


Evidence. 
EXAMPLES of Operations — 


Į. — common to divers Sources of Evidence 
of different Kinds, viz. Testimonial, Real, 


— of Suits more particularly apt to and Written ; viz. to two or all of them— 


1. Entry, (for the purpose of Search.) i 
2, Search, (for the purpose of Inspection, 
&e. ) 
3. Inspection, (when pe 
View.) 
| 4. Identification. 
5. Caption, ( Arrest, or Seizure. ) 
6. Detention. 
7. Adduction, (viz. to the Judgment Seat, 
Se. J $ 
8. Commitment, or Sequestration. 
II.—peculiar to Persons and Things having 
Life — 
9, Alimentation. 
III. —peculiar to real Evidence — 


10. Working (of Machinery — Trial of a 
Horse, &¢.) 


r Judicem, styled 


(by Draughis, 


Models, 8c. —of Land, Buildings, 


Machinery, Sc.) 
IV. — peculiar to written Evidence — 


Vessels | 12, Transcription, (including Printing.) 
asion | 13, Extraction, (making Extracts. ) 
14. Abbreviation, (making Abridgments. ) 


15. Collation, (of a Transcript, Se. with the 
Original, to ascertain the identity.) 


counts. ) 


(2) 
two 28®5, the confounding of which is perpetually le 


highest Practical importance, are continually apt to 
the eas Of physical, and the case of prudential imprac 


ading to errors of the 
be confounded, viz. 
ticability. 

g. Whatsoever is in the physical sense impracticable, is in the same sense 
impossible, 


10. A result which, in a physical sense, isnot impracticable, ma l 
practica ein a prudential sense; may be prudentially impracticable. 


practicability 
dispute and 


be im- 


11. In Judicature and legislation, the ideas of prudential aa 
and prec tcability are loose and vague — sources of continua 
error— “til fixed by a reference to the several ends of justice. 


12, In the case of judicial procedure, wherever I speak of an act as pru- 
dentially impracticable, I mean, not practicable without preponderant in- 
conventence :— meaning, at the same time, by inconvenience, neither more 
nor less than one or more of the evils correspondent and opposite to the 
several ênds of justice: viz. Misdecision (to the prejudice of the one side 
or the other), Failure of Justice (to the prejudice of the plaintiff's side), 
Delay, t exation, or Expense to either side: to each of which evils it may 
happe? > be, in relation to the time of the act in question, present or re- 
mote, Cain or contingent. 


5, Necess ied to human acts or their consequences, 
d tary, Sn 90 Se ee also to that of which the 


is synonymous, or nearly so, to unavoidable: } E } 
contrary Is impracticable: —not necessary, to that which is avoidable ; aiso 
to that Of which the contrary may be either practicable or impr 

ito any other evils liable to be pro- 
agency, whatsoever is not necessary 
i by” factitious, ar- 


14, Inregard to Delay, as in regarc 
luce suffered to exist by human 4 
duced or suffered to e soever 
is superabundant ; if actually produced by human agency, 


tificial, fabricated. 


rudential, applies as well to 


The distinction between physical and p evitability (avoidable- 


as to practicability and impracticability, 
bility (unavoidableness.) 


15 
necessity, 
ness,) and inevita 


sg ; ir re: iv pposites, 

16. Inevitability and Impracticability, with their hg il lm Ne. 
are expressions that seem somewhat clearer and Uy len ia "more distinct 
cessity and its opposite; the reference to human Laess g ws ag ad by Black- 
and prominent. Unavoidable is accordingly the word emp cs in its appli- 
stone, as in Table V.; not but that the word necessary), EVER S a Tea a 
cation to human actions and their consequences, seems to 


common. 


17. Physically necessary, is that of hae ves opposi a tome, a 
í j h, ally, notwithstanding the s a ce; for, 
Dy the Sa D ih nations of disputants, the slightest difficulty is 


int ibility. So far as physical necessity 

apt ti xaggerated into an impossibility i prys ity 

oF ineeplitey is admitted to extend, the Propriety of delay ia not exposed 

When the necessity or inevitability 1s, @ pei Soest 

i y and doubt, 

i i stands frequently exposed to much di Hiculty doubt, 

He prudentia iroja pong the nature of the ease affords no means of 

chee ne ko no clue—other than the idea of preponderant inconve- 

alee fad and particularized as above, by reference to the ends of 
> 


justice, 


to dispute. 


industry: | >. 
any aid from ae eae the industry of judges and other lawyers, ope- 


viz. in the pres iter of the ¢ 
tating under the she See Table III. 


ends of judicatures 
- thus fixed, let us apply it now to Practice. By ordinary 
19. Langues ‘hat portion which actually has place in urdinary cases; and 
delay, I mean te ‘of distinguishing all above that portion by the appella- 
tise purposes delay sy trendy 
exi A . . . 
es, I mean those, in which the majority of the whole 
20. By ordinary al ‘kinds, actually commenced during a given period 
number of sui ydual, not species of suits,) are included. 
(meaning é 
g jence, as will presently be stated, the-quantity of ordinary 
21, By exper! -nlained, is found not to stretch beyond the compass of a 
delay, as thus a way of considering the subject, not even beyond a small 
Single dayi day- i 
fraction of 2 single no 
court o scene * 
other such 
giving, at t° he quan 
minu 1 poa in r s : r Her 
consider hat il unavoidably continue to the conclusion of the sitting, 
ast, att i ow 
and considerin arse takes 
tity of del@Y Gicial delay, w. 
portion of JGered 
day, be c0" art O 
case, in any P 


TABLE VI.—Uses of the foregoing Tables. 


IV. 
Multitude of Evidentiary Facts, 
to prove, or disprove, a Habit 


or Custom. 


EXAMPLES £ 


L.—of Habits to be thus evidenced— 


1. Insanity, (as for the Purposes of 
subjection to Guardianship, in- 
validation of Contracts, exemp- 


tion from Punishment.) 


2. Cruelty, (on the part of a Master, 
Father, Guardian, or Husband, 
Sor the purpose of Separation. y 


3. Loose Intercourse, (on the part of 
Husband ot Wife, for extenua- 
l tion in Adultery, ) 


II. — of Customs — (Habits 02 the 
part of a Multitude of Persons.) 


4. Customary Occupation, of ( Land, 
for the purpose of Passage, Pas- 
ture, Exfodiation, 8c.) 


TABLE I. 


—_—_— 
—_ 


V. VI. VIL 


Multitudinous Masses of Evi- 


EXAMPLES. EXAMPLES. 
EXAMPLES. I. Facts constitutive or destructive 


of Title in Election Causes ; such 1. Husband and Wife. T.—in Non-Criminal Cases. 


as those relative to the several 


2 


l. Alibi Evidence. Offices of a 
3. Committee and Idiot or Lunatic. 


f 
1. Member of Parliament. | 
2. Sheriff (of London. ) | 4. Trustee, or Trustees, and Principal Title. (Si l. ix. 3 
3 ; | ° S, neipal, . (4 ee Col. ix. 3.) 
2. Character Evidence—( Facts tend- 3. Coroner. ( Cestuy que Trust.) 
ing to th "essi . : i e n 
pee a depression or exaltation 4. Borough Magistrate. | 5. Persons respectively claiming or possess- a 
"e Character of a Party or | II. Facts constitutive of natural Re- | ing an Office—Ecclesiastical, or Non- 
Witness. ) ener SE Ecclesiastical —in the character of 
à snip, | Collator, (Patron), and Nominee, 
and degrees. (Incumbent, or other Occupant. ) 


3. Facts, tending to the.Proofor Dis. III. In criminali, successive distin- | 6, Exeeutor or Executors, or Administrator 
guishable acts of Delinquency, or Administrators, to a Party deceased. 


proof, of a Circumstance o ; 
perating f the s i 
een same delin- ~ : : ior ate 
rt renee or augmentation of a i gagy | á ale "Sto bw eee: 
the Weight of a Man's Toss: quent. { rading Stock, or in the Exercise of a | 
of a Man’s Te estimony: | | profit-seeking Art or Profession. II. — in Criminal Cases. | 4 
K | x 


such as connexion or di 


1. Offences naturally Concatenated ; |) 


na 7 i ivali 
natural Relationship, Rivality, or such as acts of Preparation — | 


= 


Persons jointly interested, as co-occupants 


any other cay À | i 
d cause of Amity or En. | of Attempt — of Consummation | or expectants, simultaneously or succes- 
mity, as towards a Party to the | — in relation to the same for- | sively, in a Mass of immoveable Pro- 


Suit. bidden Design. i perty—-( Co-Legatees, Remainder- Men, 


) | TABLE IV.—DISPUTABLE CAUSES of DELAY: i 
1z. Circumstances falsely stated by him as Causes of those English Delays which, in truth, are factitious and avoidable, but by him 


Guardian and Ward. 1. Proprietors or Occupants of Lands, 
on which Tithes or Fee-farm 
Rents are claimed by the same 


2. Drawer, Drawee, and Indorsers of 


3. Principal and Sureties. 


4. Co-Freighters, in the case of a 
| Loss upon a Ship's Cargo. 


5. Co-Underwriters, in a case of In- 


sconnexi 7 F 

in the way of pecuniary RA: | EXAMPLES. || 8. Members of the same Corporate Body, | 6. Co-Offenders in respect of uni- 
est, suing or sued as such. versally-conjugated (n) Modes of 

Delinquency, viz.in the way of 

Instigation, Perpetration, Assist- 

ance, subsequential Protection, 

See vi. iii. 1. 


VIII. 


EXAMPLES — 


Bill of Exchange. 


IX. 


Was ultitude of elementary collative | Multitude of Parties — Plaintiffs, Multitude of Co-Defendants, or | Sulyect-Matter of the Demand 
; pplicable to any Facts, to constitute one effec- or Defendants. Persons liable to become De- 


sort of Suit. tive Title. | fendants 


complex. 


EXAMPLES — 


I. — where the Whole is demanded. 


1. Mass of moveable Property due 
on a Bill of Sale. 


2. Lands or Buildings, in the Pos- 
session of divers Occupants. 


3. Estate, yielding successive masses 
| of Income, in one or more of a 
| variety of Shapes; such as Tithes, 
Fee-farm Rents, Manerial Quit- 
Rents, Fines or Heriots,— Tolls, 
— Fees of Office, &e. 


II.—where a Share only is demanded. 


Share in a mass of Property va- 
cant by Death. See Col. vii. 6. 


5. Share in a mass of Property pos- 
sessed in common, on the footing 
of Partnership. See Col. vii. 7. 


6. Share in a mass of Property, 


2. Offences casually concatenated ; | &c.) 7. C2-06 PE eT I ERT 
| i d in virtue of Such their acci- S sp cen in respect of specially subjected to Division (p), on the 
| dental Connexion, of a nature to 10. Persons having an Interest in a complex and casually -conjugated (0) De- 5 P? P 
4. Facts, alleged as Excuses for Non- | : enta He Si dam ra Subject- Matter, as per No. ix. linquency.— Examples of Crimi- ground of Insolvency or Bank- 
forthcomingne aaa sation: ex. or. I aw : : : nal Cases particularly apt to af- ruptcy. (q) 
gness—on the Part | ment of Accus rt ex. gr. Im- || 11. Possessor of a Thing claimed by divers Jord Co- Offenders in multitudes 
| ` L > G -2 oy 
of Persons or Things. — See roi aha Peel Claimants : as in case of Interpleader, are, 1. Treason or Rebellion—2. | 7. Share of a mass of Property, 
Col. i. iii. mation, J oe RA Attachment. Garnishment, Foreign Attachment Sedition—-3. Riot—-4. Smuggling. captured in War, generally by 
(m) See Col. vui. (Anglice ;) Multiplepoinding (Scottice.) | See Col. vi. iii. Sea. 


EXPLANATORY NOTES. 


ee 


ansen 


(6) 


is to its cause. When an Englishman, for goes on whom a pecuniary 


been made, is known to have re- 


moved thereupon from England to France, or to Scotland, or to the West 


anywhere to be found or h 


sard of, such disappearance 
ways be, naturally enough, 


tand not unreasonably, thought to have had, for its cause, the dema nd, i. e 
the fear of being compelled to a compliance with it. But the conclusion, 
how natural soever, will not, in every instance, be a just one; since, with. 
out any such cause, men are continually removing from each of those 
situations to every other. What makes the distinction a material one to 
the purpose now in question is, that when the disappearance is not only 


and quantity of the complication, will naturally be much greater than in 


( in the Court of C i ( 4 5 
J together, in Of Con- | in pr i i 
22, Upon an account kept for fifteen years m, 130 causes are state. Proportion to its quantity 
science (Scotticé ‘Small-Debt Court) at Birming y Requests ; Birmingham occasions for fresh incidents » they are paid ; partly as affurding room and Point of view. Among the suits, which neither occupy, nor require to 
by Mr. Hutton { ‘ On the Birmingham Cour? * < of this ordinary d » | rior operations; partly as co Productive of reasons, or pretences, for ulte. Occupy, each of them, more than a small portion of a day, viz. a few | demand to a considerable amount has 
1787, pp. 11-67,’) as the average number Of ca a day, the Dat si suits, by putting into she hanes to increase the number and length of hours, or even not many minutes [see Note (c), No. 21.) there will have 
tion dispatched in the compass of a week? * x = the means of stay ing DEEN of dishonest men, on the defendant's side, been many, in each of which complication may have had place, and that | Indies, or is not 
about once a-week. plundering, or otherwise op Save and on the plaintiff’s side, the means of from such a multiplicity of sources, as, if presented in that view, might will frequently have had, and therefore ma 
Te viz. that of the Lord President cuniary circumstances deprives hie’ an adversary, the state of whose pe- Compose a formidable list. In the technical system of procedure, compli- 
23. By the highest authority in Scotland, V!” the Right Hon. Nay C complication is, in thar weeds im of the means of defence. Producing Cation having been fabricated for the purpose of delay, and delay for the 
of the Court of Session then and now in office { pears the na fraction of a mae 80 much made bu snes. Lie business. Factitious complica, Purpose of complication—each with its attendant mass of vexation and 
<a Te P ri eac! si + awyers of all classes. i; -yan ence, under that syste the exertions expense. > sake of l ~ n e e e se h list 
bell,) this length of time, viz. to each caw t for the purpose, that «« it is | o all classes, in all ages, hav at system, the See pense, for the sake of profit extractible out of the expense —this lis 
av. is stated a sing so generally sufficien y is ee continuance, a ‘ronan Res, have been employed in giving existence, Might, p is of se se sha e abuse 
otk ieor hae d goed reason assigned st oe FP possible gaglayed and complication, ‘thar th to the utmost quantity Of superabundant delay secu res (ienr reha ‘its Pp nioa tary OANT 
from one day to another, but each day’s roll pinson’s Justice, i. xiv, and endure, Sovereign and the people could be brought to a fallacy of a much less flimsy texture than the small-talk employed by | subsequential, but consequential to the demand, the length of the delay, 
termined at one sederunt” (sitting.) [Hu 30. rs lackstone,—[See Table Wa 
50. Uniting € the other case. 


137, whereon see Letter I.] 


singularly favoured districts, it must have been, 


been dispatched in any less quantity of 


ve si 
time than the above six months. vexation 


the 7 ; x 
such success, as eet to the will, they have accordingly laboured with 


from a dis ton, ex. gr. by allowance of time otching 
ss a supposed material witness, and Dréveition or t rs? B Ser Spe 
of that colat 'xpense, necessarily attached to that operation ae see he judg 
a ateral mass of inconvenience, viz. under the — (prevent!on 


i s È in addition t 7 
falling short of the average | unavoidable dela © the quantity o; ral, necessary, Md V. Necess mplicatic — their main S s i 4 i 
24. Six Months can scarcely be stated as not ommencement to that final tious ae, Sayin each instance, toh ave r Aeriene Y acti - Necessary Complication and Delay — their main Sources. i (h) [Exprovinciation.] Removal to a spot, Saan though not out of 
: a aly i ek OL alge dette ied ŝ ` e: mge e fre ntly (as above ; rs ~ ia 7 ‘sand. the dominions of the state in which the judgment-seat in questi 5 
duration of a civil suit (reckoning from > when carried on in the or- | than oi D Das y (as above) some hu ei thousand, Of ne ‘omnlicats a ae ; hief a ; n One < = a tne JuUaK" question is 
judgment, the next step to which execution), technical procedure, Of > nly some score, or some dozen, times as pitt Bot bo any siderable dent, -~ £ cation, wh tow ~ As ag = aa an bes tolit situatii; lies oùt GEBEN Joran = that scat am, in Scot- 
“dinary common law (2, e. Jury-T rial) moa pr other Court of Conscience, y of the instruments, or means. pe P a a ee almost the only immediate source, may be seen to lie in | Zand, from one sheriff-wick to another; or in England, in a spiritual cause, 
the causes which, in the BE ra Ty tess than five minutes, mee uch their design, a pretty ample speclinen boron wine prosseutie Ce. from one spiritual diocese or province to another. 

are dispatched, as above, one with anol * ve regular mode (which ~ iver in Sable iil. Thus if, whe i 2 ; ive events ates ~ i r r 
one that, had it been commenced in the abov ie of these, or some PP ons 51. To which of two conflicting en is of justi things, are SONT te tones oon —— Saran (is a aAA mat In the British Empire, for example (not to speak of other states,) ac. 
for the good fortune of having originated in © or not at all,) would hav Viz. prevention of misdecisi g ends of justice to give the preference, the delay produ i by ~e paara A palis ¥ rhe rere bie ; si eca ase pach cording to the natere Of the connexion between the different, portions of 
e R produced by the complication is considerable, it is because each | jt metropolitan and colonial — migration from one to another places a man, 


a state of things, requires a distinct mass of evidence to satisfy | t6 this purpose, in a kind of middle state, between that of expatriation 
$ existence. and that of exprovinciation, as above exemplified. Hence a sort of am- 
biguity, which, on practical occasions, would require to be cleared up by 


In relation to Forthcomingness, whether on the part of persons or things, 


P f stating the quantity of > 
5. Hence arise two different modes o! q super- | preponde acs r not t , b 2 g 
pyme dant and factitious delay, e nder the least dilaiory modification | r Ee es Ps a be matter of great diffeutty. a pene aaa Same observation will be found applicable to almost all the other appropriate explanations. 
F ssh technics e >, takes Place in Small- Debi Cases me fee aet “aa so torth, it will always be matter of calcul 5 "el e = 5. 
of ish technical procedure, 1 Sm bi Case onsti- | times that cale > F of calculation, and T 
whole number, individually taken, of cases, s that calculation will be little better than random conjecture, a The only source of complication that seems to be altogether independent 


tuti great majority of the 


n this or any other civilized 48°F country, to call for decision at Expense of fetching the witness, say £10: and 


oft ence e 
he evid ence, is that which has place, when a large and complex mass 


and in both instances, whether in the ch 


agter of sources of evidence, or 


objects constituting the matter of sutisfaction, the nature and extent of 


liable f 
M ; che ‘or the vexati of property i “ 

the hands of judicature. tached to his attendance, satisfaction, (the sufficiency of which wt at- eaiaine comes to be divided amongst a multitude of co-demandants, : E nav 
Jactitious t blished by his own consent, ) say included. But, even where the 18 esta- 8 under the same title. judicial powe ‘ble bes, everywhere been settled, or left unsettled, by a sort 
1. Ordinary Delay, a whole day, O necessary, and even to or- | the subject-matter in dispute is already liquidated, who shall estin alue of When, as in t} : : "a of ee street force, jealousy, and chance, with little regard 
dinary, as 182 to 1. value of that chance for the obtaining it, which depends — first the ferent tities, Ta os bankruptcy oS engi A Say Po chs. eget roe honoa paaa no comprehensive survey of the roads which 
E pa ofa day A nature, then on the eventual influence, of his evid tye » On the in proporti ;' Indeed, one source, at least, lies in the evidence; and, ead tc ; “ile. O all purposes in genera nd to these principal 
9, Ordinary Delay, 130th part 25,660, f/actitious, to necessary, and 4 SA necessity ofa ban aout! ee a piles collected, the aes ees EA particular, judicature is, everywhere, more or less x poe 

F x spondent guantity of complication is obvious. inefficient. 


i 9 
even to ordinary, as 182 X 


th 
31 conclusions e former of these two propositions 


But whe 


considera is ine sred w a h diff t if- 
sideration is not incumbered with any such difficulties. In None of ferent title her, as above, the demands are grounded respectively on dif- 


P p In the i 

(i) [Latentey.] e case of a person, his place unknown, vi 

es, e m > x : n, viz, a > 
» Or whether it be on the same title, as in the case of /egatees | particular time at w hich his presence or agency, in any particular way. ie 


a ica 
To ground the pract those instances has there been any. j 
f e pr se instances has any, or room for any, s ici 
seems quite sufficient. collateral ends of justice ve {T superabende oa Conflict. Of the under the same wizz ially i for the purposes of $ 
5 Soa Dai justice (prevention of superabundant delay, vexati possession b ° will — especially in the case of such as are not to receive | required for the purposes of justice; unknown to the persons by, or by 
a R= after the im Po ENA as dan ae expense,) a sacrifice has in each instance been made. But the = : ion, finitely rer ut in Consequence of a number of events, contingent and inde. | means of whom, such presence or agency, would be to be re LAF . y 4 
#6, 1s, wider the technica! monte Process se panya masted , On the 1824 har home purely gratuitous: to the main end (prevention of misdecisinnt e both cani tax in respect of time (whether absolute time or re/ative)—in | so, mutatis m ulandis, in the case of a thing. equired ; anc 
n ime were 2 A accord > TA vice has been done, or ever endeavoured, or intended 3- sda Mere. operat f distributi ay involve a very s z 
day more time ro det rmination, | ing to the quar = a he ~ one, Or : tended to be done derable de, ra operation of distribution may involve a very consi- 
r] oflecting before dete «dividual cauce quantity required by | the contrary, muchdisservice: for the particularsof which. seep 0S On aaa gree of complication, and conseque: om J m- k i ey.) Placi s 
the ew = j the case in each indsgainst idei and in that or any other p hich, see T able IL. tion; so likewise, where De ajent peyre e Oa mane ee a Eana stion Gam — Hy inoen, and moreover theexertions 
e na sły afforde soar sdecisio; bn A zz m r ~pe s » bei , e of the perse 5 employe 2 endea r Kee) i 
respect a better security affor vantage n respet of r Gips in the natural 53. To prevent the sovereign and the people from drawing in id = Ltn so of the division, to be reduced to the shape of moncy s—which pelts ployed in the endeavour to keep it from being 
mode, here might be pipes aa jn respect of the erip sadas justice, thence the sovereign from drawing in practice, the line of separate and ier a. sale, with the preparatory operations. 
to set against the inconven snctitions security apaina but the precipi- | tween the small quantity which is necessary, and the immense guo” De- (0) [Districts.] For the several cases particulari i 
talion, and the consequen J tible than the Jactitious delay. (See ; > Ivg Ww aa ety Ene; is superabundant, viz. as not being nai cause of de'ay: d thence of complication pima icons gorte caren a 
` y. (See Lett, j either in the physical or in the prudential sense—two points h , z gnes, Gone part of suns 1 s incidentally on the 
i o Be Fortheomingness, «ine part of persons, and thence incidentally 
», è incidentally on the 


less flagrant and uncontrover 


t, 

00 great, bej Ker ; ~ - 

much too § ng taken for the ordinary, | 1. By jargon and fallacy, in all imaginable shapes, to prevent me. 

upon, where the quan- | obtaining, by reference to the ends of justice, a clear conception, te 
of, » te 


27. A day, though so ity of delay — there 


been laboured by them, and hitherto with the most disastrous heak ong 
SS $ eY 7 e NETE ? >A = ris 
n from EXPLANATIONS TO THE BODY OF THIS TABLE. u poraa 


part of things, ameka are the topics, which the desire of making the 
ssi Or the overcoming of the obstacles, will naturs 
present to the consideration of the legislator :— > aturally 


i i s uanti 

and ordinarily necessary, Q05, 

i i ing pl wra r ning, by re e t ds of .j ; tr 
Hei Mateos meet hav Selay being 50 much evil}. On Seer Sara A kee = such terms as necessary, unnecessary, unavoidable, avoidable inex (d) (Non-forthcomingness.} Non-forthcommmgness.on the part of pe: 
above distinguished —(4 a) in the Producer: }— thence it is, that | cable, and impracticable, as above. 2. ‘To prevent men fi ible, practi. wh enon forthcomingnes r . TEE RE IE | 

g i ntal in luction or a r > I rom enter; taracter of suitors or witnesses, is more directly a b I. Topics apf in common to al causes of Non-forth 

whosoever becomes instrume or allowance of it—be | a clear eoneeption of the difference between the two widely differ, taining | delay than of cx waplication :<=ko alec on the s + od A r re direet ; a ema of A S Fa on-fortheoming: 
0 o eais > part of things, in the character fue 


he a judge—be he a legis’ 
cumbent, to show cause—to™ Dy it is, the ) 
and, upon occasion, to others ~ ¥ hy aoip, that he is 
the existence of it. i ly OF peet to his 

or others, that the evil is, with apa crane 
cessary and unavoidable, ant nave been ant 
exertions, or even his negliger r£ this task 


To assis i nce » among the ee Table | tually voidable as 2 case, . - 
To assist him in the performa! g the uses (see Table ually unavoidable as in the other case. An example of suc} E 4 
/I.) of this Table. as studiously ated by Black: afte eee ch conf; (viz. with reference to the judgment-seat), dei x -$ 
VI.) of this Table. Za ior a propagated by Blackstone after Montesquieu, may be seed it | to an amount altogether indefinite and po Dn. cher er protec; [N.B. Among S 
kaini antity elay is. į TAS . ‘ A - us t ation. N.B. Amo x 
28. If even the ordinary ait regret, Mh resect of its being so (å [Platntiffs.] On the part of the pt S of as a foreign € 
pis ever ~- art ot the plaintiff, especially at the outset of 


indubitably an evil, matter of j ntity there be 
tity. But, if in this extra Dant portion oi 


—it see incumbe ; i 
lator “She nton him, morally in- (the physical and the prudential) in which those terms are 
st, to Soe cause to himself, | too indiscriminately employed; that so, seeing that, in ma 
f ius contributory to | in which a considerable length of del akes ne: a n 
0 so doing, tory C able length of delay takes places, that del 
It is only by B, that he can prove to himself, | in the physical sense, and thence, in the same s 
partin the business, ne- | be 
¢ and, in as f s his | cases any such word as necessary may be a 
. i 3 as f ases any s as ssar] ay applied to delay, } 
contributory to it, Jactitious. | immediately perceptible falsehood or violence to language ie 


any portion that is super- 


ent sense: p sof 
es of sources of real j en e n f 
apt t : or of written evidence; delay being > caus y 
: fn be but cation the casual effect ay being the cause, compli- 
y Of the cases an 
ay is PC, ther į è 

S necessary In the other instances, the source indicated is more dire 


nse unavoidable, me. pati 
led to conclude, or persuaded to believe, that in whatsoeme” May — an than of delay:—complication the cause, del 
£ et other | effect- » del 


10ut any | 
any y Non-fi romi i w 
» It is as effec. By Non-forthcomingness, especially when accompanied with remoteness 


ctly a source 
ay the casual 


ə 
5. 


frequently come to beexemplified | the judge of 


y extra quan- l C i, a ~, kinds = P 
} 1 IV. Connexion between C omplication and Delay. | the cause, Non-forthcomingness will les 
than on the part of the defendant. Under the natural system, the appear- | comingness, 


Ll. Topics peculiar to the c; 


1. The obstacle, Whether surmountable or unsurmountable? 
If surmountable, in what time ? 
And by what means ? 


ses of Expatriation and Exprovinciation :— 


1. Distance of the foreign spot from the judgment-seat in question ? 


oich lawyers, England is, to purposes of this sort, spoken 


ountry.] 

2. Assistance to be expected from the sovereign of a foreign state, or 
f the foreign district, towards the effectuation of the forth- 

or of the purposes for which it is required ? í 


A > ctitious—the wi es tween Complication s a 
abundant, and this superat of TEETet we va he work of any Between Complication and Delay, though in themsely + ap ~ 
= ris sentiment ¢ ill naturally be annexed, in ox ost mtimate. aieever Tamia ee ditia ance of the plaintiff at the judgment-seat takes place of « 
snare Namen abe ja wish to see the a ball “one away, mut a herr marae of hake vicportionabls tannawcy on tad nds to produce com > | practicable: but, on lookise over the list pred al be eek ramon 4 z, 
bapaan rds every hand that shall be found- through negligence rh p p ed A to produce delay; since, be the sort of ton, it will not be prudentially, and even in which pres will be seen, in which HI. Topics peculiar to the case of Infirmity, under its several modifi- 
indignation towards tter-of duty mUe More if wilf ll ie ie nce, | what it may, the more there is of it to do, the greater the quantit of work much as physicaly m =- 2 which it may sometimes not be so . cations :— 
el ention is matter o ys a vilfully, especially if fi requisite fi oi $ either evi i es auty o; » | r- y> Y, pract e. nder th ic ste! > objec : 
rierien ai iri to the creation or Preservation Ofte. P y if for eras te mae - yx re evil may be increased, without A f time | being the keeping beth parties excluded =: techni Y l system, one object hei r z d 
i creas e other, as shall, in a practical view, be material, Y Such presence of the judge, and anatia ~a a b dge as posts E ae 1. Removal of . individual in question y the judgment-seat, or any 
z shose part it i ates fa an n > mber Of the narine. orcing them into the hands of the spot, at which "ls presence is required, being either physically or 
29. On the part of those on whos' P On 8 factitious, all superabundant 1. Complication may have place — and not from one alone of j other members of the partnership, no casual or additional com lication other spo! npracticable, shall the judge be rec A m R ag æ d 
; x anifest injustice. the part of th i i as brought to view in the Table, but f s Of its soy can ever issue from this e Y i F prudentially imi Judg: quired to repair, in person, 
delay is so much manifes' Ej yr its SUpport part of those, in whose in- ~ g! ads e table, but from several together — and tees, F to remove hims is source, et, In so far as it may happen to a plain- | {to the individual’s residence ? 
stance the injustice has power fC A holt thi it is so much oppression, | Necessity, physical or prudential, for extra delay, as above defined (Ct no tiff to remove himself to a distance during the progress of a suit, what may | “ permitte: i 
To create or uphold, or create ane | vation o injustice—this oppression | Consequence. ined, be the sometimes happen, is—that, in such a case, casual delay shall be produ ced, 2. Or shall he be Pomitted, or required, to employ another person to 
—has been the main object and age ti of lawyers, of all classes, in all ©. Without iderable d by an incidental demand for communication between the plaintiff and his perform the function M his stead? 
ages, Under technical prosedure, Med o ako ep fudges | pazo waant any oaaae te depres of oomplication, extra dery mpy | O #9 5. In the case where the obstacle does not appear to be unsurmountabl 
yi 2 5 A a Ag- < a a : an amc ey x fe ? y P inf j inc’ e.) sha k A " 
included) ein and | Sete i delay +~ With coms tll) would fall with the | ever be produced by any degree of Lic ti ee the greatest thes a iati (viz. the infirmity înCUrable,) shall it not rest with the judge, at his dis- 
quantity eee b= men principalis roNalon ina more direct F y any deg t complication.—[See Table I Col Da (f) ly egio Removal to a spot out of the dominions of the state, | cretion, whether to le till the attendance of the individual at the judg- 
19 N a sing CO! S A y ¢ orati j * nies i . “Ol. I, in whic’ 4 i i , < icable, k ? ex = se 2 
way, complication being comp t operations performed by In regard to complication, its capacity of existing in a aini ] phe Bs gh a pe in question is situated—as from Engiand or | ment-seat be practicable, or to take the more expeditious course ? 
antity a 4 


them (including the exhibition of written ins; 


ployed, or supposed to be employed by them 


truments draw t 
: s drawn by them atly very conside: + — i 
them (including the exhibition of Wf éastrun vnc: oA ho m,) uar ery considerable, flowing at the same time fror 


and for which, in ci 
» and for which, in either case, | for extra delay, presents a partic 


or ately of 


laine Or prudenti 
lar claim to attention, in a pasai, 


d yet without producing any necessity, physical 


actical consequential, not only posterior in point of time, but related, as an effect | technical system 


| 


Ppa- | ‘ 7 (m) [Atiachment.] Instruments of accusation, distinguished from each 
(g) [Subtequential.] Simply subsequential, posterior in point of time; | other by unnecessary differences, the work of the English mode of the 


of procedure, 


TE., 


7 n LAY in JUDICIAIŞ PR i Se ers E 
TABLE I.—NATURAL SOURCES (a) of COMPLICATION (b) and DE z TABLE fi ea = F ACTITIOUS (2) Bae those Evils, in sb far as they are natural (c ), necessary (c), unavoidable (c); with Examptes, showing some of the principal Cases 
è j N L c F y eae ai : d $ > r : ea á > 3 . = ee ~ Sors . Sg $ as 
fabricated (e) and i TECHNICAL or FEE-GATHERING Syste of Procedure—in REINA sane a ie ea | a brief Indication of some of the principal Causes of the factitious, 
TABLE V.— BLACKSTONE ¥ FALSE CAUSES of DELAY; yj J 


superabundant (c), unnecessary (c), and 
. e. of which it may be Matter of Dispute, whether, 


xX 
Multitude of Demands — on one 


or both Sides of the Cause. 


EXAMPLES — 


I. — of Demands, simply. 


1. Action for (r) Goods sold and de- 
livered, at various Times or 
Places. 


2. Action for (r) Work and Labour 
done, at various Times and 
Places. 


3. Action ror Moneys received by 
Defendant as Trustee: (ex. gr. 
Guardian, Bailiff, Steward, 
Commercial Agent, &c.) 


II.—— of Demands with Counter- 


Demands. 


4, Action For (r) the Balance of an 
Account not liquidated. 


5. Action, encountered by Set-off. (s) 


In an Impeachment, the acts charged in the several articles are, or pur- 


port to be, so many distinct offences. 


In an Indictment, so they purport to be: in truth, sometimes so the 

are; at other times they are the same offence, described in so many different 
Ways as the instrument contains articles, here called counts : un avoid- 
able uncertainty being disguised under a cover of mendacious certainty 
Ona motion for an attachment, the accusation being made viva voce, the 
case affords not here any written instrument of accusation; the offences 
if several, are by no other means to be distinguished than by means of the 
evidence on which the motion is grounded; which evidence is presented in 
no other shape than that of affidavit evidence ; ready-written testimony, 


Sanctioned by an oath or its equivalent, 


VIII, (n) | Universally-conjugated. } 


VIII. (o) [Casually-conjugated. | 


The modes of conjugated delinquene y i i 

b 8 jugated delinquency above specified will be found ap- 
plicable, with few or no exceptions, to offences Spent description. e. 
stances, in which the aptitude of „the Offence to afford ‘divers co-offenders 
or co-delinquents, thus contributing, in different ways, to the production 


of the same effect, are— 


Offences of the nature of Forgery, whether the subject of it be money 
or a source Of written evidence, 8UCh as a bond, &e.: the co-offenders, 
some contributory to fabrication or Jaisification, some to utterance. 


Between offences of conjugate delinquency as above, and offences natu- 
rally concatenated, but committed by one and the same individual, the 


connexion is obviously an intimate one. 


As to the casesof specially and Segpren fie ore delinquency, brought 
i 


to view in the text, they are not essentially ¢ 


conjugate delinquency above spoken of; 
cations of them. 


stinct from the modes of 
they are but so many exemplifi- 


(p) [Division.] In these cases, the actual Subject of the division is— 
not the property itself, but the money given for it when exposed to sale. 


(q) [Insolvency or Bankruptcy.) A distinction, repugnant to justice 
and founded on this circumstance, In England, certain classes of the 
community, having the power of the country in their hands, secured to 
themselves the means of cheating their creditors, a privilege regarded by 


their successors as too v 
been more honest, or less fortunate, 


able to be given up.—In Scotland, men have 


Unmeasurable is the mass of complication connected with this baseness. 


Hence one of the many bonds of alliance bel 


tween lawyers of all sorts 


and the dishonest among the other classes. 


(r) [For] When printed in capitals, as in Nos. 5 and 4, (ror) indicates 


the Thing demanded, the Subject-matter of the Demand ; 


1en in romans, 


as in Nos. 1 and 2, the ground of the demand, the titie on which the 


demand is grounded. 


Unexplained, an ambiguity such as 


this is sufficient to involve in a 


cloud, impenetrable to many an eye, the matter of a whole science. Thus, 
in Blackstone, the whole plan of the work is grounded on the division of 
rights into rights ef Persons and rights of Things; the same pronoun 


(e7,) employed in one case to intlicate the possessor, in the 
Jject-matter, being synonymous in one case to 


concerning. 


No system of pleading can be tolerably intelligibl 
distinet in themselves as the Subject-n 4 
ground of the demand, are not clearly d 


tem, they are continually confounded, 


(8) [Set 
claim. Ey 


mitted, and those in which the 
the rendering of justice be 


is due to him may be lost by inso 
having been —not the rendering 
thence the needless multiplicatio: 


Ivency 


a suit may be multiplied by two or + 200 or a 
Far ae three; 2 
hfgh a multiplier :—but there is net etter reason ft 


demands in any other case, than in this. 


It is to distinctions thus generated that law 
Remedy, everywhere scanty; Verbiage, every¥ 
5 


jiseriminated 


off} —a technical syn, to 
w s à onym 

c amples mi ght have ben multiplie 
in which, under the English technical system, 


of justi 


a > n of suits 
cular case that a set-off is allowed, In the case 


account, the injustice would have been too flagrant to 


other the sub- 
belonging to, 10 the other to 


e, in which objects so 
the demand, and the 


of 
matter o! ; in the English sys 


counter-demand or counter- 
d ad infinitum, had the cases 
Counter-demands are ad~ 
od, been distinguished. Had 


are € 

~ sen ‘the mot adits whatever case any portion 
of the matter of wealth, in any sh mo 
counter-demand, having for its subj an f ind other 
wealth, in that same or any other shape at the 
and on whatever ground, and to wh; t ee ‘amount, 
have been admitted t—else, while a song pays what 


ere o subject of demand, a 
hee partion of the matter of 
charge of the plaintif, 

less or greater, would 
; dug from him, what 
other sìde, y a —_ 

e extraction of fees, anc 
= pri in this or that parti- 
of amordinary commercial 
» be submitted to :— 
300 would have been toa 
or excluding Counters 


on the 


js indebted forits infinitude 3 
here superabundant, 


TABLE L— NATURAL SOURCES (a) of COMPLICATION (6) and DELAY in JUDICIAL PROCEDURE :—exhibiting the Causes of those Evils, in so far as they are natural, 
TABLE II.— MISCHIEFS of DELAY.—— TABLE III. — CAUSES of FACTITIOUS (c) DELAY: containing a brief Indicati 3 inci 

z : Ta ndicat f f the : 

of the factitious, super-abundant (c), unnecessary (c), and avoidable (c) Delays, fabricated (c) under the TECHNICAL or FEE-GATHERING System of Procedure — in England, Scola. and eee es tans of the principal Causes 
PUTABLE CAUSES of DELAY: i. e. of which it may be Matter of Dispute, whether, or how far, they are avoidable (c ) or unavoidable. (c) 3 
stated by him as Causes of those English Delays, which, in truth, are factitious and avoidable, but by him are falsely styled “ unavoidable. 


some of the principal Cases referable to the respective Sources. 


TABLE II. 


Mischiefs of Delay in Judicature. 


Prejudice of the Plain- 


I.— To the 
. tiff’s Side. 


II. — To the Prejudice of the De- 
Jendant’s Side. 


l. Miscurers PRESENT: thence, CERTAIN, and coEvaL with the 
DELAY. 


l. FAILUREOF Justice: which, 
except in cases in which the Delay is 
unavoidable, is Denial of Justice ; 
thence, 


In cases, in which the subject-mat- 
ter in demand isa ee article 
of property, moveable or immoveable 
aes OF THE Use, together with 
the enjoyment and profit attached to 
it. 


2. In case of Money, Loss or IN- 
TEREST. — In the case of a Non-tra- 
der, ordinary interest; in the case of 
a Trader, commercial interest; rate, 
equal to that of profit in trade. 


i 3. VEXATION : — viz. from the 
contemplation of the Zoss thus incur- 
i together with the expense, as per 

0, 4. 


4. EXPENSE: — viz. according to 
the costs, natural and factitious, at- 
tached, under the system in question, 
to the pursuit of justice. 


1. On the score of Failure of Jus- 
tice — Mischief, none ; but Advan- 


tage. 


If the Defendant be in mala fide, 
thisadvantage, though correspondent 
to the Plaintiff's disadvantage, is not 
equal to it: since the absence of the 
article imports to the Plaintiff somuch 
loss ; the presence, to the Defendant, 
only so much gain: the enjoyment 
from which, all other circumstances 
equal, is never so great as the suffer- 
ing from loss. 

(See Bentham par Dumont, Traité de 
Legisl, Civ. et Pen. Paris 1802. Tom. ae 
27. [In the t collection, vol. i. p.507,] 


1 . 308 to 351. [In the present collec- 
‘aos eels i. p. 571 to pi in which the sub- 


ject of satisfaction (for injury) is considered 
in all its branches.) 


2. As above, No, 1. 


3. VexatT10Nn,—If the Defendant 
be in mala fide, none: if in bona fide, 
considerable; to wit, from the appre- 
hension of an unfavourable result, 
and the contemplation of the expense, 
actual and contingent. 


4. EXPENSE :— viz. as on the 
Plaintiff's side. 


II. Miscu1ers CONTINGENT. 


5. Frınar Loss by Misdecision, or 
Desistment, by reason of deperitionof 
evidence :—Misdecision, viz. in toto, 
or pro tanto, according to the nature 


of the case. 


5. Frvat Loss by Misdecision. 
Mischief on this score, to the preju- 
dice of the mala fide Defendant, none ; 
to ditto of the bona fide Defendant, 
the same as to the prejudice of the 
Plaintiff's side. 


6. As above, No. 1. 
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TABLE II. —continued. 


fendant, compensated pro tanto; and 
commonly ree gp hy viz. by the 
Delay, and consequent chances of 
final misdecision in his favour. To 
the hon fide Defendant, uncompen- 
sated. 


13. ULTERIOR VEXATION — 13. ULTERIOR VEXATION—To 


growing out of the ulterior Delay the mala Defendant, compen- 
and Expense. sated as above; to the bona fide De- 
fendant, uncompensated. 


Formulary, 


(Not given as correct in the Figures, but as) calculated to assist 
Conception, in estimating the Value of the Danger of ultimate 
Injustice by Misdecision or Failure of Justice, Parcel of the con- 
tingent Mischiefs of Delay. 

Years. 


1. Average Duration ofa Suit, say - - =- - = = 


2. Probable Duration of Plaintiff’s life, taken from an average of 
all ages, from 21 to 70 (according to Dr. Price on Reversionary Pay- 
ments, Edit. 1792, II. 51.) - 18 


8. Thence Loss of Right, in one case out of every 18. 
å. Probable duration of Defendant’s life, on the same computation, 18 


5. Thence, where the right of the Plaintiff perishes with the life of 
the Defendant, loss of right in another case out of every 18. 


6. Note the number of instances, in which, on one side or other, 
there exists some individual, whose testimony is to such a degree 
material, that the result of the Deperition of it would be the loss of 
the cause, on the part of that one of the parties, in whose favour it 
would have operated. Let the number of swits, (or rather causes of 
suits,) so circumstanced, be supposed to be, to the whole number of 
suits, (or rather of cases affording a just cause of suit, or in case of 
suit commenced, of Defence, ) as 1 to 2: and, since this chance of 
Misdecision has equal place on each side of the suit, say, as 1 to 1. 
This would give loss of right, on one side or other of the suit, in 
another case: making, with the two former, in three cases out of 
every 18, - 


7. Of the other Contingent Mischief, the value is altogether out 
of the reach of calculation. But, as the probability of loss of right 
by death of a material witness (as per No. 6,) seems to be taken too 
high —and as the right of the Plaintiff does not (as per No. 5,) in 
every case (under English jurisprudence) perish with the life of the 
Defendant; — to compensate for the two excesses, let the whole mass 
of uncaleulable Contingent Mischief, as above, be struck out. This 
will give, for the whole value of the Contingent Mischief of Delay, 
ultimate injustice, viz. in the shape of misdecision or failure of jus- 
tice, in 1 out of every 6 cases of just cause of Demand or Defence. 


TABLE III. — continued. 


11. On special occasion, Question of Fact or Law, sent out of one court 
to be tried in another, and then sent back again for decision. (f) 


12, A Cause being begun, instead of going on with it till finished, 
minute portions of successive days allotted to it, the Judge paid for each 
day : and, that the fees may be tripled, Attendance not enforced till the 
third. (g) 

13. After a Decision pronounced, the effect of it suspended, by Delay 
sold in another Court (h); sold to every one who will buy it; sold by 
Judges, not one of whom ever bestows a thought upon the cause. 

14. An additional Cause, (called a Cross-Cause ), with its separate 
Delay (as per No. 7), made necessary to the giving effect to the counter- 
demands on the Defendant’s side, and even to his Defence against the 
Plaintiff’s demand, in so far as the testimony on the Plaintiff's side, in 
favour of the Defendant’s side, is necessary to such defence. (i) 

15. Evidence of no kind suffered to be extracted from the lips, the pen, 
or the hand of an extraneous witness, till after the evidence of which the 
parties, whether on the Defendant’s or Plaintiff’s side, are respectively 
the sources, has been completely extracted, and the stock of Delay at- 
tached to the extraction (as per Nos. 4 and 14) exhausted. (x) 

16. A second Suit, with its separate Delays, made requisite, for the 
Proof of Facts, sufficiently, though incidentally, proved in a former 
suit. (7) 

17. Proceedings nullified on pretence of Informality (i. e. non-compli- 
ance with Rules, pre-announced or not pre-announced,) and, in either case, 
scarce ever so much as professing to bear any relation to the merits: nul- 
lified (m), and thence required to be repeated, and this at any stage of 
the suit, from the first to the very last. : 

18. Proceedings set aside, for non-conformity of the Evidence to the Al- 
legation; thence a fresh suit, with its separate Delay, necessitated ; — 
instead of allowing a fresh allegation, with its corresponding demand, to 
be shaped upon the evidence; allowing time for counter-evidence, only in 
the event of its being needful, and as such demanded. (n) 

19. Proceedings considered as dead or asleep, (0) and thence required 
to be repeated or awakened, on the intervention of fresh parties or fresh 
interests : on the ground of any one Of a variety of collative (title-creative) 
events, such as death, birth, or marriage + or on the ground of intermis- 
sion of proceedings. 

20. Necessitating or allowing Instruments (written instruments, ) use- 
less in toto (p): thence the operations performed in relation to those in- 
struments, and the Delay (the factitious Delay ) consisting in the quantity 
of time consumed in those operations. 

21. Necessitating or allowing Instruments, unnecessarily elongated 5 
(q) with the corresponding operations and Delays. 

22. Interposing an indefinitely-protracted series of incidental (interlo- 
cutory ) Doiio between the commencement of the suit, and the ulti- 
mate decision — the final judgment or decree. 

23. Allowing, after each decision, whether ultimate or interlocutory, 
Remonstrances to be made (called Representations, (r) or Reclaiming 
Petitions ) andin each instance, without any ground, other than what had 
or might have been adduced, antecedently to the decision so remonstrated 


against. 
24. Instead of causing to be delivered up to the adverse party a dupli- 


TABLE III. — continued. 


_ (h) [Another Court.] viz. the Exchequer Chamber ; a Court doing no other business ; 
eight of the twelve Jui sitting, or supposed to sit, in a Court sscalled. on pretence 
of correcting Errors pretended to be committed by the four Judges of the King’s 
Bench; or the King’s Bench, fee-gathering in the same way, on pretence of correcting 
Errors in the Common Pleas ; in all but 19 causes out of 1809, the falsity of the pre- 
tence matter of notoriety to all the Ju ity of Delay thus sold in each cause, 
about a year — price, upon an average of Exchequer Chamber and King's Bench taken 
together, upwards of £50, shared — the Lawyers; Chicf-Justice of the King’s 
Bench’s share upon the Delay sold out of his own shop, £7: 16: 6. ‘Total of income 
derived from this | of the trade in 1797, £1454: 15: 6, paid to a clerk, and 
squeezed out of him by the Judge. Number of years of Delay annually thus sold, 
upon an average of three years, ending with 1797, 600: Annual profit thereupon to 
the Judges and other Lawyers, about £50,000. For the costs, see Palmer on Costs, 
pp. 155 to 164; Sth edition. For the other particulars, see 27/ Report of Committee 
| of Finance, pp. 12, 27, 272, anno 1798, anno 1807. The abuse continues in full 
vigour, 


(i) [Such Defence.] —So in every ease in a Court of Equity, Ina Court of Com- 
mon Law, neither party can obtain the testimony of the other on any terms. 


(k) [Exhausted.] — In Equity practice, in certa¥n cases to a small extent, a prema- 
ture and provisional Examination (Examination de bene esse, Examination én perpe- 
tuam rei memoriam) may be obtained, though not without an additional and unreim- 
bursable expense; in Common-Law practice, not in any case, on any terms. 


(i) [Former Suit.] — For example, neither in the case of Perjury, nor in that of For- 

gery, incidentally proved in the course of a suit commenced on other grounds, ean the 

iscovery ever followed up by the ulterior decisions, the ground for which has 
thus been established. Under this head, Rome-bred Law is Jess adverse to justice. 


(m) (Nullified.] — Synonyms, set aside, quashed, declared void, declared bad, ar- 
rested, &e. ~ s Tret re passim 3 the enumeration would fill volumes. 


Of the iniquity wrought in this way in see practice, not a hundredth part is to 
be found under any other system of jurisprudence, not even under the Roman. Delay 
is but one of the fruits; immediate and irremediable Misdecision is another frequent 
one. 


in) [Demanded,| — Frequently it is not possible to know before-hand the precise 
nature of the par m (tith-creabive ) or ablative (title-destructive) Fact, nor therefore 
of the Allegation, nor of the Demand (species of action) to which the evidence will 
yield its go By investigatorial procedure, as in the examination performed in 
a case of Felony, yes; but this, ina civil case, any more than in a non-felonious 
criminal case, nei! Common Law nor Equity allows of. 


(0) [Dead or asleep.|— Restorative, in case of 
mon-Law practice, $ 


Facias ; in Equity ditto, Bil of mes Supplemental ond 
ire ; ” vor, or 

Bill, in the nature th . In Scottish practice, Summons of Wakening, Summons 
of Transference. At Common Law, in cases to a great extent, the stroke is mortal, 
the patient irrecoverable. See Table II. Mischief of Delay, 8, 10. 


(p) [Useless in toto.) — Anglice et Scotice, examples passim. 


iq) [Unnecessarily elongated.] — Anglice et Scotice, all without exception: Sı te 
fiuity, constant: Deficiency, py Pes concomitant. gots 


I sentations.] — Ten, eleven, twelve, or more, on the same subject, each 
with its fee to his Lordship’s clerk, each with a train of dependent instruments and 
rep rina each of which, again, with its fee. The patience of a Lord Ordinary is 
ndefatigable. 


(s) [For a Time. Song ey ere hrases — ** Given out to be seen ;” on the 
part; ** : on eather In E nee ey 


up,” lish practice, in some instances, when 
The copy of a Writ is delivered, the original is suffered to be seen; but it is neither 
given out, nor ‘owed up. 


(0 {Unordinate.]— See Table IV. (a) 

u) [Stage upon Stage.) In English, and still-more tish procedi Stages 
of Twisdicion, if a Ma tactetea os oon ve Sannat a extremely ‘dificult to 
count. By the appellations employed, the number is very successfully disguised. 

In respect of Delay, whether the Removal be from a lower authority to a higher, 
| from a co-ordinate to a co-ordinate, or from a higher to a lowet, makes no difference. 
| Thus, in the ease of bandying (as per No. 9,) each Removal makes virtually a dif- 


ferent 
By one single Court (so called) Stages may be constituted in ber. In the 
Court of are included three distinct ibers of porture = the Rar Charades, 


the Inner-House, and the Outer-House; so many Stages, exclusive of bandying- 


TABLE V. 


Blackstone's false Causes of Delay : 


Viz. Circumstances falsely stated by him as causes of English Delays, 
which Delays, though in truth (as per Table III.) factitious, and 
therefore avoidable, are by him falsely styled ** unavoidable.” 

1. Liberty. (a) 

2. Property. (a) 

3. Civility. (a) 

4. Commerce. (b) 

5. Extent of populous Territory. (b) 


—=> | 
EXPLANATIONS. 
(a) (Liberty, Property, Civility.] Terms void of all a posite meant licable 
to the present subject; their vague generality to henna = their 


$ y r 
popularity to cajole — and, by the false insinuations wrap) up in them, to deceiv 
his readers: as if it were in the nature of tee a bw i rak ‘Liber b or Property, 
or Civility—(whatever be meant by Civility, pi ly Civilization), ould be served 
by Delay, which, so long as it lasts, and is not unavoidable, is Denial of Justice. 

(b) (Commerce, and Extent of populous Territory.) Terms almost equally void 
apposite meaning; if they ory, it is only in 4 far as it may happen to Ad 
to suggest, in a vague way, the idea of Expatriation and that of Exprovinciation, as 
per Table I.: causes of Non-forthcomingness, and thence of extra Delay, produced 
not by commerce in general, but by resort to foreign states and distant dependencies. 


Expatriation may have place without Commerce, as in th ish Catholi 
driven to seek employment in the military line in fi ri e giikan meed 
out expatriation, as in the case of the quondam Austrian Netherlands and in the 
Chinese empire. 


In ci-devant France, the only courts which gave Dispatch were the Ci Cor 
appropriated tocauses considered as Casmmerins theJudges, Communal on, sat, ys 
ad oe Beenie oe — Courts o; Ona y SA Scotch Small- Debt Courts, 

ey pursi the m of pr ure, but with a much extensi 
range of jurisdiction. — See Ordon, de Louis XIV. Avril 1667. 7S ` 


Toa extent, am the effects of English Delay, is the keepi man— 
aman w conduct has free from blame — so ouch the lenge gie a itate of 
Fag ners z these cases, Delay is as favourable to ‘ Liberty,” as in all cases it 

Su is, as the Tables show (Tables II. I. partic! 
of ry mene Tanet tye etast shapa twee ong echt 

view. ous 
“ liberty” — it is mischievous to ** “hawk Rothe are 


of k of others. For 
years together, these portions of Delay, with the system in an which they are 
, these portions of Delay in all their details, those of ish manufacture 


presenting themselves to the eyes of kstone. With 
these portions of Delay, thus continually under his view aah of them factitious, all 
of them therefore avoidable —he pledges his word, first to his pupils, then to the 
, that whatsoever nga d is to be found in the English system, is all of it 
3” that the care taken of “ liberty,” ** p” * commerce,” 
added to * the extent territory,” are the real causes of it; insinuating more- 
over, that if any on were to be made from it, “tyranny, poverty, 
bar! we geo feed rari ee en (IIL, 423.) Conscious 
> he n authority of Montesquieu, 

udice so y established in favour of that tively and superficial 
credence for it am the young and ductile minds on which it was 
+ Montesquieu, t h a lawyer, not having been a lecturer, 
ugh scarcely probable, on his part the misrepresentation was not 


world at 


mee 


irism, i 
of the utter falsity of this 
and the 
writer, to 
destined to im: 
itis 
a wil 


ble, 
l one. 


superabundant ones ; nor, 


(c) necessary, (c) unavoidable; (c ) with Examrres, showing 


TABLE IV. — DIS- 


TABLE V.— BLACKSTONE’S FALSE CAUSES of DELAY; viz. Circumstances falsely 
TABLE VI. — Uses of the foregoing Tables. 


TABLE V.—continued. 


In England, as well as elsewhere, this quackery has done Knights’ service e 
defenders of the Castle of Chicane. The delay oe year having thus, in the ose 
ter of an uncommon and praiseworthy degree of dispatch, been made matter of boast; 
hence comes a triumphant defence for common law procedure, under which the 
— of factitious delay is more frequently below than above that mark: and, 
the nature of things affording some suits, in which, by the influence of the causes 
exemplified in col. 1, even that degree of pretended dispatch is notoriously imprac- 
ticable — hence comes an equally triumphant defence for Equity procedure, under 
which, in a suit, some dozens of which might receive their termination in the compass 
of the same day, the enormous delay of a year may, at the will of any mala Jide 
defendant, be again in an enormous degree exceeded. ` Not but that so ìt may be, and 
even doubled, in a Common-Law suit, as per Table III. No, 13. 


TABLE VI. 


Uses of the preceding Tables. 


USE I. 

In so far as, on this or that occasion, the quantity of the evil of Delay 
(extra Delay ) actually having place, is not superabundant but necessary 
— (the result either of physical or prudential necessity) — to minister to 
its justification; (a) and thus prevent it from being unjustly charged, as 
matter of reproach, either upon the system of procedure or upon the 
Judge, or other persons concerned in the administration of justice under it. 

USE II. 

In so far as the evil is noé necessary, but the fuctitious result, either of 
artifice, imbecility, or negligence —on the part, either of the authors of 
the system, or of any person concerned in the administration of it for 
the time being—to lead men to the clearer conception of the causes of 
the evil, (b) and thence of the means of cure. 

USE III. 

In so far as the evil, not being necessary, is liable to have for its cause 
misconduct, in any shape, on the part of the Judge — to afford the basis 
of a system of registration, (c) (recordation or book-keeping ), by means 
of which, in whatever instance it happens, that the evil actually takes 
effect from that cause, the true cause of the evil, as well as the existence 
of it, shall stand exposed to view: and, by that means, to oppose a con- 
stantly resisting obstacle to its existence. 

: USE IV. 
To hold up to view the intimate connexion that subsists, between the 


to | evil of Complication in the character of a cause, and the evil of Delay — 


superabundant Delay, with its endless train of evils (d) —in the chara 


tod | ter of an effect :— and this to the end that, for the reduction of the evi: 


of Delay within its narrowest limits, it may be visible to the legislator, 
how necessary it is to the fulfilment of the ends of justice, that all super- 
abundant Complication be struck off ; and in particular whatsoever por- 
tion of it may have been fuctitious, the work of Judge and Co., executed 
in pursuit of the sinister ends of judicature. [See Letter I.] 

USES V. & VI. 

Practical uses applicable to the conduct of individuals, in their cha~ 
racter of subjects, exposed to the misfortune of becoming litigants. 1. As 
to such part of the actual Delay, as the influence of the causes of that por- 
tion which is unavoidable, extends to, to submit to it with resignation 
and tranquillity, as a mischief out of the reach of remedy. 2. On the 
other hand, as to whatever portion of extra Delay is found to be referable 


to the influence, not of those causes, but of causes capable of being made 


TABLE III. 


6. Dirro, by reason of deperition 
of freshness, and thence of Trustwor- 
thiness and Persuasiveness on the part 
of the evidence :—viz. so far as con- 
cerns testimonial, and, in some cases, 


cate, or copy, of an Instrument on which proceedings on his part are re- 
quired to be grounded, suffering a single Exemplar to be lent out to him, 
only for a time, (s) that, by his default, Delay may be generated, and 
fresh operations, with fresh fees, necessitated. 


In the Metropolitan Court, all this countless number of Stages, after, and in addi- 
tion to, the Count stages—the Sheriff-depute’s Substitutes Court, and thereafter 
the Sheriff-depute’s Court; with bandying, perhaps, 2s between those two Courts. 

Moreover in the Bill-Chamber, in Vacation time, sits a Lord Ordinary; a different 
one in every week, application for a Bill of Advoeation or Suspension, being 
by the first, is presented nevertheless to the second, and so on: — Weeks in a Vaca- 


in |to cease, — viz. the sinister activity or negligence of men in power ; the 


result of corruption, or indolence, or imbecility ;— not to submit any 
of! longer with silent resignation; but, with that temperateness, and re- 
spect for the constituted authorities, which becomes honest men, to become 


therefore, bpp segs Senha is his 
ractice oi w, though greatly ex: 
perabu: 


Causes of Factitious Delay ; 


gross and wilful misre- 


real Evidence; written not being, in k P 
general, thus affected. a 25. Crowding together into one Court an inordinate (¢) Multitude of | tion, 15; thus so many virtual Appeals, of which, as not being nominal, no account he character of causes Of | guj 4 f A he f in of all 
iagt ka . ; taken; none, at least, by the la » none, unless by the feelings of the oppressed suitors for relief at the throne of sovereign power— the fountain of a 
i h under an equal obligation to make and communicate his re- |’ WAI ah Table 1V. y not one that could have |” -. Z jes seat 
i. oe wn = = paki RA e aai b e her Fie TRUE CAUSES OF ENGLISH, SCOTCH, &c. (a) am we t what da Eae raig Delaye pon and plundered suitors. See i (©) relief, as well as of whatsoever is administered under the name of justice. 
Wea aracter - 5 ections : besi E fect : —— — = — 
oF Sitcaphomon, = the hands of fendant, Mischief to the prejudice of DELAYS, Delays, for reflection and tg : — Delays for reflection commensurate ai aka ea $ eee ag Soe si an 
. : . s į ity, ‘or him i j ion — a 
the Defendant, in respect of its appli- the mala fide Defendant, none. On FACTITIOUS AND AVOIDABLE. to the pace of the slowest min TA BLE IV. Bue ver, in cots in the path Led ry ak n ae eaen Dagro , nf r tiication-] tria mow i oe a + fe i UP na ae 
ven of the causes of necessary delay, as comprised under the 


26. Out of the multitude of Judges, deriving a reason or a pretence for 
printing: thence (besides the expense,) adding to the Delays of the head 
and pen, (as per Nos. 20 or 21,) those of the press. 

27. Heaping up stage upon stage (u) of Jurisdiction, in the way of Ap- 
peal, with their respective masses of Delay ; different numbers of stages, 
in different sorts of suits, without regard to the subserviency of such mul- 


sess no power, or to those who possess all power, that it is most consonant to justice 
and utility to impute and charge the grievance 7 

Was it an Attorney, any more than a for “liberty” or “ property,” that 
created Terms, for aimas, with denial of justice for five months ; or Chreuils, with 
ditto for six and twelve months? Were they Attorneys, that established a Delay-shop, 
in which, in addition to five months given gratis, every mala fide suitor that chooses 
to pay the price, buys six weeks, then four weeks, then three weeks time, for answer- 
ing a question or two, that ought to have been answered instantly ? 


the enumeration here gi 
ten heads set down in rable T. be complete — it will be found to owe its existence, to 
some one or more of those causes. X 

Conditions necessary in such case to constitute the Justification, are — 

1. That, on the occasion in question, the matter or matters of fact referred to in the 
character of a cause, or causes of the delay, shall actually have had existence. 


2. That, on that same occasion, in case of necessit, sical or prudential, the Ope- 
i have reste, wn enough to have given 


cability to the purpose of Satisfaction, 
for the benefit of the Plaintiff.— De- 
perition, viz. by dissipation, conceal- 
ment, or exportation. 


Disputable Causes of Delay : 


1. Refusal to receive, at the hands of the Plaintiff, in person, or of 
Plaintiff and Defendant, at the outset of the cause, those explanations, 
by which all ulterior proceedings might, in most instances, be saved, and 
in all cases abridged. 

2. Terms established, with intervals of Delay, (i. e. of denial of jus- 


2 Defendant, Deperi i.e. Productive of such Delay, as may, in the prudential sense, be 


of satisfaction ; (viz. in case of suc-| ent ths; and Circuits, with ents asd i : ; i rative force of such ses, shall 
for his vexation and expense ) in | tice ) between term AK COTO, BS ATAS MYO MONLE; d tiplication and such diversification to the ends of justice. unavoidable, or avoidable, according to circumstances, Were they Attorneys that set up, or are they that keep up, another Delay-shop, în | birth to the necessity ? i e eens AAAA on ARARA fox the ARANY 
ich, after judgment given, a year's denial of justice is sold tor L.50, more rite of delay ectually eed J; or proposed to be allowed Peg pal q 


whi 
some pounds of which being received by a Clerk, are squeezed out of him by a Judge? 


Another ogy = is oo a is the perpetu al Dreams Ne fae) atiae 
mi tations,) that in English procedure, (mean ways brani 
SN oy poi alge gta hp a 
i Time, yes: on, if, e 
spection, bea ed is meant, no such ng It ís the characteristic of Jury ‘Trial to 
render, not indeed the existence of thong 


ditto of six or twelve months. 

3. Fixed Intervals, between operation and operation, of the same length 
in each individual suit, and on each individual occasion ; as well those 
which require least, as those which require most : — with ulterior inter- 
vals, granted on demand, without inguiry into the ground. 


1. Time taken for reflection (a) by the Judge. 
2. Multiplicity (b) of Judges. 


3. Appeal ; (c) together with the other modes, in which the cognizance 
of a suit may be conveyed from a subordinate to a superordinate 


28. Affording no Remedy — by the exercise of the superintending au- 
thority of a superordinate Court, or otherwise — to such Delays in a 
subordinate Court, as, over and above those necessitated or allowed by the 
system, are liable to be produced by misconduct on the partof the Judge. 


cess. 
the hands of the Plaintiff. 


8. DEATH of the DEFENDANT 
himself, before the termination of the 
suit. Tothe mala fide Defendant, so 


(b) (Causes of the evil] See Table III. ` 


§& DEATH of the PLAINTIFF, to 
whose individual person alone Satis- 
faction can berendered, without losing 


tive way, ; 


the greater part of its virtue: thence far as concerns the suit, no disadvan- 
sas in ae : tage ion: vi z z — t, but, however, the continuance of it, for 
a peeve pass inn taodet vie in ao of pariat ap e pm 4. Under the name of Pleadings, and various other names, successive EXPLANATIONS. Court. more than a fi tof a day, impossible; and, of pipe a4 — os 
by refusal of the law to administer it of privation that would have resulted strings of written allegations, not on oath, admitted on each side : the ee ee ii ale —* men 
to his representatives: —a denial of m the loss. strings succeeding one another at determinate but enlargeable intervals nf eS an i A Delaye roe farther arnoia, ugl EEA i F t i - io prodas ot “eee T 
f k x | | 
A E OE pik poet Se te tie pos af as above: thence Delay, on grounds known to be files. Of these Delays, some adhere to the Technical System of Judicature, in whatsoever (a) Reflection.] —1n each individual suit, and on occasion that presents itself Eain able I. note (c)) which isas much as to say the minimum quantity of delay 
— pati in the ns nation y 5 i ich a decisi nded, received, till | Ergi established: a a ea g E g on it — ane» SA in the course of that suit, a certain quantity of Delay wil, for the purpose of due re- ng marked out; and, by reference van standard, the meaning of the term extra 
the uncompensated vexation and ex-| 5, No Evidence, on which a ecision can be grou > hich d a Saglik, some to the oh Se A to the English, Nos. 6, 7, 12, 15, 14, 15, 17, | flection, be— in a ial, and even in a physical sense — necessary and unavoid. delay fixed i and ‘a regulation made, ordain th at aso en as any ext delay takes 
after the string of allowably mendacious Allegations on which decision |18, 19; to the Scottish, Nos. 22, 25, 24, 25, 26, able. cause, or causes, by which it was produced; then, supposing, on thisor that occasion, 


pense. 
But, to this necessary quantity —the amount of it not being ible of fixation tity to take pl: 

by any certain rules —an ndefinite quantity of unnecessary and ‘factitions Delay may Pee E Tm her a 
come to be added, by the improbity or imbecility of the Judge- 

So far as this cause of Delay is concerned, the boundary line between the unaveid- 
abe and avoidable quantity, is plainly incapable of being drawn, by any general form 

wo! 

b) [Multiplicity of Judges.) In this may be use 
M p ma 11) a a = of ways; the paiga tarsos 


ah unnecessary, and thence w 
will have taken place, viz. 


cannot be grounded, has been exhausted on both sides. (b) Lie, four, and three Weeks. — The Times successively allowed, of course, on 


man for Time to Answer in Equity practice; this not the Concili 
ofthe Sag of Delays, nor even the Commencement of it. 


Commence.] — Examples — In lish practice — Motion for leave to file an 
D o£ ion — Stade for eter a Certiorari. : 


_ lish Common-Law procedure, the cause sent out of the 
(d) [To and Fro.) — In Engi A enon DaD the Assize Court, or Nisi Prius 


9. Destst ment of the DEFEN- 
DANT :—Relinquishment of the task 
of self-defence, through impoverish- 
ment or despair. 


1. The mention of the existence of the delay, or that of its cause or causes, will, 
in the Register, have been omitted :—in this case, the judge, under whose direction the 
register is kept, will stand exposed to inevitable censure. 

2. A Fact having no existence will be entered upon the register in the character of 
a cause of delay: in this case, a false entry having thus been made, the judge will 
stand exposed to still severer censure. 


9. DesistTMENT of the PLAIN- 
rır r, through impoverishment orde- 
spair :— Despair, i. e. want of reso- 
lution any further to endure the veva- 
tion and expense. 


6. By the swallowing up of the Local Judicatures, and the enormous 
extent thereby given, by the Metropolitan Tribunals, to their own geo- 
graphical field of jurisdiction, the greater part of the suitors subject to it 
thereby thrown to a proportionably enormous distance, in point of place : 


uctive of Delay, (as 


which are— the demand 


As to the Motives for the misrepresentation, they are almost too obvious to bear 


ani i i i i ime, between operation and ch J d then ived back again for judg- 
10. DEATH of the DEFENDANT, 10. DEATH of the PLAINTIFF. —| thence a proportionable distance, in point of time, p Court, to be tried in the way of oI Driaan inei ag for such a quantity of time to be allowed for as shall be sufficient for the 
K ; ; Defendant, no dis- A ication i " i ings; the like, in the case of incidental p before ; Beachi easpa mentioning. i i he would have had to say, change 
by whom satisfaction should have To the mala fide Defendants “nigra: |operation, as often as communication is necessary. "| men an ter proceedingn; hehe in ie car of ncaa roa Fuge, | met tne company; ama the demand for uch lertor Quant as may De | Reworin€_ fur nh mul Mats ve oer, Unpardonable obne oA Tact aug extn il be entered tore; ut, hough te chara 
been rendered : thence deperition of ntage, A a ht to be answered instant] &c. In English Equity procedure, the like bandying req o the upholders of that ; to la of all descriptions, Shoes profits, springing |0fà cause of delay, not wholly inoperative; yet, being inadequate to the production, 
; ; ‘ inabili ulation; to the bona fide Defendan: 7. Between a string of Questions, that oug! Y» | ealled a Master, TY a As to this cause — that the practice, of putting Judges together, in i ers of that system; to lav , > ng | or at i vt 
satisfaction; either through inability t 5 s cae sea nva the Principal Court, viz that of the Lord llor, the Master of the Rolls, ee | , in a multitude, is | out of the mischief, tive and fall with it, Undermining the foundation of his own least to the justification of the whole of ‘the quantity actually having place, the 
a part of representatives, or matter of bye gre Op Disfi pai tin Aaro Se ay es ae fi ‘Dela f p or the Bchequer, an Of the Subordinate Judge, the Master. = et ie pe Ara i ae aa a a ee prosperity, he would, in the meantime, have ieee himself, without auditors judge will stand exposed to censure in respect of the deficiency. 
i denial of justice, the chance of deperition of satisfac-| six, fonr, and three weeks, (b) in addition to the first y of five ules Court of Session, between the Outer jentiality, iti i i x a For what is it the bulk of mankind wish to know about the Law? Not whatit| wv, B. Whosoever he be, at whose instance the delay is admitted to take place, 
— = * tion for his (the Defendant’s) vexa- months = No. 2; with renewal of Delay upon every successive string akee Fagen pte on in Alkesh naad in any Inferior Court, be- meme pend ai there oT Piri e A | ape a AA ek gr. Wh OF genre Assistant of a Party, or Judge ‘ne will stand fesponsitsle for 
A tion and expense. ge ae ad tween the Inferior Court, ‘and, in "the Court of Session, the Outer House called the the truth of the matter of fact alleged by him: and, as to the opinion, by which cre- 
> and another Outer Hor dence is given to the allegation, and the opinion, by which the matter of fact so.al- 


leged is pronounced to be adequate to the justification of the delay — for such his 
opinions the judge will, at any rate, stand responsible. 


No quantity of unnecessary delay ever takes place, without operating to the pre- 
udice of one or other bree Lind both. Thence itis, that no false reputation ean Sie 
place, or wnwarrantable sion be pronounced as above, but that some person will 
stand engaged, in point of interest, to remonstrate against it, This, of course, he 
ought to be permitted to do, and to cause his remonstrange (i. e. the fact, at least, of 
his having made a remonstrance,) to be entered upon the register, 


For further particulars concerning this proposed System of Registration —the in- 
sufficiency of at direct remedies against unnecessary day S the part of the judge, 
under the technical and even under the natural system —and thence the necessity of 
this indirect remedy, see Letter V. and the work there referred to, 


(d) [Train of Eviis.]— See Table HW. and Table I. note (¢). 


of questions. 

8. An Inquiry, on which no ultimate decision can be grounded, carried 
through, in order to ascertain whether anether, on which an ultimate de- 
cision may bê grounded, shall commence. (e) 

9. The same Suit, regularly and without special application, bandied 
to and fro, (d) between court and court. 

10. On special Application, with or without special ground, or even 
without application; at the option of a party, a suit that has been com- 
result of the ulterior Delay, as on the | menced, and even terminated, in one court, removed (e) with, or even 
Plaintiff's side. To the mala fide De- | without, complaint of misdecision into another court. 


WE NA 


, the Inner House, iter House. 

‘Removed.] — By Bill for an Injunction, at the option of the Defendant. a suit 
rela at any aoe ei a Common-Law Court into an Equity Court :—by Certio- 
rari, from Inferior Courts into Westminster. Hall Courts, under the div fications 
expressed in the text, and others out of number- 

-Decision.] — By a Court of Equity into a Court of Common-Law, for an Opi- 
‘ne the Ouse OF Law ; s0, on the { uestion of Fact, with bandying, as per 
No. 97 in which case the Equity Court is said to direct an issue. 

Third.| — practice in the Court of Chancery, before a Master, 
asians parie are settled, and the bulk of the business of all sorts 


di 
rare interposition, not to be obtained but on special ground, and 
a it (ealled-a Motion) on purpose.—[See Indications respecting Lord 


à [A Of this institution, the operation, in the character of a cause of 
Paid Sa hons ae as Dolup, tlika dooi ond indisputable, 

In the physical sense, Delay thus produced is also avoidable; since, in England, as 
Beta! a Seotland, in the greater number of suits, individually taken, it actually is 
avoi 


11. ULTERIOR DELAY :— To the ie 
mata fide Defendant, so much advan- mice 
tage; to the bona fide Defendant, so 
much disadvantage, as above. (Nos. 
1, 2, 3, 4, 5, 6.) 


1l. ULTERIOR DELAY: — the 
Necessity or Demand for which may 
have been produced by fresh inci- 
dents, springing up during the course 
of the first Delay; and so on, more 
and more Delay, from fresh sources, 
springing up one after another, with- 
out any certain limit. 


, hére as elsewhere — not change 
/” is at once his precept and 


the system; not ense recidendum ; but “ esto 
his prayer. > 
face to his Civil Code, 


Chancellor to Frederick the Great, in the 
boast, that, under a 


Coccei + led 
te over the Poet Oe Carer a ont r coke nent pata pe 
is but one. procedure, then recently established, (by the title of Code Frederick) every suit re- 
be ceived its termination within the compass of a yerr, reckoning from the day af “ Con- 
ish, testation en Cause” (Romanice, Litis Contestatio.) Predicated of every suit without 
bu exception, the exploit, unless by violation of the main ends of ega was physically 
n making 
pedite. times 


whom 


e= 


12. ULTERIOR EXPENSE: — the 
impos ible; predieated of only the greater number of suits, it consists i 


12, ULTERIOR EXPENSE: —the 
as much delay as there need or ought to be. 


Necessity of it imposed by fresh inci- 


dents, as above. 


proceed and ex; 


“SRA A SOET KT AETS EE 


TABLE VII. 


Aw Account of the Number of App 
Presented to the H 
sgh eg of APPEALS | o the House of Lords (a) ; also, of t 
eam as rs es AA A rer el Waren a Donte mt 
-Apaga ea , both inclusive; distinguishi io Alpi Doakan oos 
House of Lords p ma ba many from the Court of Session in Scotland naire en Ax ay yu nett of the anA Agp were bruh trom 
; of the Order, 11th March 1807: To which is here added, from the Pith Report iy toned jadente a ; of the 


an Account of the Appeals called i | 
ai ag erti Pp pa ha ord ha aijaa seers bec of Lords in the years 1795, es poe aA ; re ponds l ea ae “ adoi 
n here ta a f “i ‘of ¢ C3 olumns res; ively headed 

the Titles, W E T g -and T Corr be. he terpolated for the purpo. xpressing the Additions made as above. 


PRESENTED FROM 


England. aig ye Remitted. With- _ | Dismissed (e) $ 5 
drawn, (d) | „Pot being . A 
j b “2 5 Prosecuted. 3 3. 5 i 
w . s 
DESHE 4 aa aldalalaldl, HHE 
3 as LL ae a i a E $ 3 i j 3 
2 | 39 | 41| 19 ; t S a 0 1794 
2 | 38 | 40| 25 x ree 4| 4 o | 14 | 1795 
3 | 43 |51| 38 x ene 3j 3 o | 15 | 1796 
nl Weer cee 4| 4 10 | 5 | 1797 
ea ee Pa as `, 8| 8 14 | o0 | 1798 
ge AE ee ay a; 3 of 9] 1799 
178] 20 Bene : 2} 2 0 | 24 | 1800 
28 24 


TABLE VIII. 


An Account of the Number of Arrears Pr 
ted to the House of Lords; al 
Boole ok Digs rire i esen ords; also, of the Number of A Is Si i 
tha eau fsb ok Nbr ot A ppeals Set down for Hearing, and Heard, and 
occu, ; » OF er o eals Affirmed, sed, Remitted i 4 se gad or 
Prosecution, from the Year 1801 to the present Time; distinguishing each iassicn, aa ka ar the ak ots sas eal Sao ore ah 
rom the Courts of England, 


Scotland and Treland (i) res y y e . r T 
2 p! ctive > nd how man of the Same remain Not set w T t I P. 
F of e ri a an! e do n for Hearing at the p esen ime. —— inted by 0. der of the House 


TABLE IX. 


An Account of the Number of Appeals set d 
Hearing on Bye-days (k), and of oes Heard od Not 
Heard, from the year 1794 to the year 1800; distin- 
guishing those brought from the Courts of Westmin- 
ster-Hall, and from the Court of Session in Scotland 
respectively. Printed by order of the House of Lords ; 
date of the Order, 13th March 1807. i 


ENGLAND. SCOTLAND. 


Number of Peti- 
tions for Bye- 
days. 


Number of Petitions 
for Bye-days, 


TABLE IX.—(continued.) 


An Account of the Number of Appeals set down for 
Hearing on Bye-days, and of those Not Heard, from 
the year 1801 to the present time ; distinguishing those 
brought from the Courts of Westminster-Hall, Scot- 
land, and Ireland respectively. Printed by order of the 
House of Lords; date of the Order, 13th March 1807. 


ENGLAND, SCOTLAND, IRELAND. 


Number of Peti- | Number of Peti- 


Presented. Set down for 3 i 
Hanos Heard. Days in Hearing. | Affirmed. Reversed. i i Dismissed | N; Nambe prone SE 
Withdrawn. | not being |X ot zet down j Bye-days. tions for Bye- | tions for Bye- 
u| g ; | — Prosecuted, | ‘°° Hearing. E ai = days. days. 
G=] 3 ry Ae a Pe sid i joj. j| Ay ee ie E j j 
alg slaldala asl ialaadia EE EE Ee Mele. lial : 
SiS ifiela|é& TPE 2\2|2| 2 12] 21S E IER El 3 EE i 3] a2 |” Ae L 
a) SE) Ela) 2b) ja ž|š|í]|ž Blea lee lala ARAE EAEI 3 5 | 33 WHEE HHE 
A| ale ja | |A & jajajaj e jaa ja Š 2 Š » |alale z 
2| 25| 4 2 1| slo] 9| 2| 31| o| 33|1| 4|0| 5ļ0| 2/0 o| 2f0 sļo Z 1801 ovate Ma 
0 o | 37 [1801 a Bs a E oj 2/2] 
3 5 6 o|20|1|21| o| 69| 2| 71ļ|0|10/0|10|0| 4) 1 0 610 1802 | 0| 0 \ 
0 o | 44 | 1802 : (ts 0 
4 7 6 ol14|1|15| o| 38| 3| 41[0|11|0|11ļ0| 3)1 0 610 1803 | 3| 0 4s 
0 o | 66 |1803 (i oj 0| 
1 8 8 1/10/0/11] 6! 35| o| 41]1) 7/0} 8[0| 20 0 ri 1804 | 1| 1 oa 
0 o | 87 | 1804 2 0| ojo 
6 5 5 1| 9|2|12| 4| 37| 6| 47|1| 9|2|12[0| 0/0 0 9 
r 7 à A 1 | 0 0 94 1805 1805 bP Oi-Th I 9| 416 
14|0 o| 66|1|10|0|11|2| 2/0 0 4 8 
: : j o li 1806 1806 2) 1} 1} 2 0} 1}1 
dee: 0|2 8| 16|1| 0|2| 3|1| 0/0 0 6 180 2 
er dore = B mead ad ta o |154(d] 1807 T 1j 1j 2 o| ojo 
7516 19 |315|5|51\4 oo} 2| 18 oll -| Totas, (11) 4| 7) 11 ]a7 al sito | 
| ; ctals, | 1 | 4 7|11)37) 2| 8{10 
ea 
ULTE the incitement of a profit in like ma to i i i i i 
ERIOR RESULTS the inci y ETS jihar : ag Write of And — by — in the instance of the | Appeal, such liberty is granted of course. In this case however, lre is obliged 
| paarir paaa Aol Magion Appetere D0 rar eee bow hy E dat hbe Eae to the respondent a portion of his costs, but saves the ulterior estas iah 7 
| waties Vil. Vill, sud 1% dismissed: — [See Table X, Ulterior Results, Art 2] : a Ease tus ee TT VOA ee ene eee 3S were to 
d , thou e premium for delay must, latterly at least, have been much 1 ismi s i i 
i LA ark h. pL! gue e the English Ea mg iy 9 = the “case rd the Scotch Appeals: not shan a of ponent one fr page = $ “gen tle peoe Lace gga 
, Aver er ye ; Ti eset costs i i istri is pri cases; 2. stribution, 
Bape age | es bn pie See 1 gae s nonai of Writs of meray; of in those English intermediate Courts of ‘Appeal (27th Report of dN greener a aces i dietrlinsie his printed cater % If naving = a distribution, 
Por bydd he number ears) divide 196 (che Ap ae a 5 pa gaiti S 1798, vaio ee bap ie three years’ delay has been purchased, viz. (as above, | been set qoute tor Easg i Led oy A Ea tor thos that ned i ee | 
ly J 1 I si een presente 
Bt ut, the last year (1807) not being an entire year (the accounts coming down In all these cases, the profit by delay, and qeneapentiy by mala fide Appeals, is Eei — haaien ar pah no Pag ip er Lay Bo at fe H 
— , Urquhar f itor’s Practice i 
e proportion between the | of Lords, 1773, dismission is not stated as taking place on any other irn than thet 


wer than llth March, )—for the number heard in this year. instead of 4(the num- i i 
TiS) this paves part — llth March,) take 17 (the number heard in he whole of maitas of oalenlation Teper Loads Sanam os 
gives—in years 14, heard causes 208; causes heard per year 145. judicatory by being withdrawn or dismissed, and on the other han 


WS supposed as above, l4 per year, and the growing 
exportation, or concealment. 


would be not less than the number presented in the 10 di i ; ; 
years ending in 1807, viz. 369: | For by adding to the number wit 


ears to dispose of it: for, while the now existing arrear was diminishing, partly by | in all which instances, so long as the decree, the ju see of 
s i 3 stice of w 


, up to the time when the appeal goes ar orat of a compromise. [Pp. 47, 48, 49.] 
atory and, on the profit whic (f) (Arrears of cach Ye Thi i i i 
judieatory by being wif aram enables him 40 Ape frente erp whic f ar. | is column, together with the two next, viz. 
2, Number of years requisite to dispose of the existing arrear (the rate of dispatch the meantime: rent o land, for example, 4 per cent. interest of money, 5 per eent. Giver are fe = “Ae sd ta cha AA E A (ea waded for th (Cems 
inin x to be neglected) is— years commercial profit, 12, 15, 20 per cent, or more: or, if no security, or no adequate secu- | of pent ing he Harn esr geod pon mapa age it ao 
rity has been exacted of him, appropriation of the whole subject, viz. by expenditure, (g) [Gained upon the eat | The pen dertien ronan of dispatch given in these 


3. 
3. Number of years requisite to dispose of the above mentioned ing influ 7 
siderably more than years 27: For, in 10 years out of these 10 peran, bape erde ia 7. Number of Scotch Appeals in which injustice is the result of the rule, givi i j 
. > bs i i 
vol be e he nur , r 4, the number presented | 412 ‘act of Appeal the effect of stopping may OF is 261 out of 314: EAI bent of 6. mci si i Tired pan onion opt AE Pang CA rapae e mel by subtracti 
number would, at 14 causes heard per year, take the b rawn (88,) and the number dismissed (64,) the | fi i h i ts, be one on other 
ee ees above number of 27 number in which the decree made below was affirmed Cea) we have for a heat abt Ss thas anon Som ea toe hag ihe kri, Ui item yh 
ich came thus to be after- | missed. Had every year produced an arrear, in that case, in "each year, the tatal 


earings, and partly by the expulsion of the mala fide Appeals (viz. those either wit/- 
wards acknowledged by the unsuccessful party, or declared by the supreme judicatory, | amount of the arrear ‘accumulated in the course of the whole period down to that year 


drawn or dismissed, as not having been destined for hearin ing i 

' s 1 € g.) the growing influx would r i e 

I not be undergoing any such diminution: a mala fide appeal brought for delay bei remained unexecuted, so long did the injustice last. inclusivel ihi ; À N 

' antergo ng A the day for hearing is at hens. ppe g y ng pe the other ee adding to the = = which edr ye ee (38,) | to that year resi aoa u e T Sena er r 4 

p| Ki e number in which the cause was remitted to the courts below, viz. for the purpose of | years (1797 and 1798,) which instead of ki additi 

Í | 4, In the two periods respectively, the number of days occupied in the hearing of a copes cranes k be made nan decree 5») we have 53: being the number of instances, | arrear in those joan eapectivaly. suberected, i se fo teh ee Oy 

If cause, distinguishing the Kingdoms from whence the Appeals were respectively pre- in which the delay was productive either of no injustice at all, or none but what received | amount, hence came the necessity of interposing between that column and the column 
} sented, were upon an average as follows, viz.— ON compensation in t o jurors opent by such change. | F expressive of the arrear of each of the years that afforded an arrear, the column ex- 

| Note the distinction between the number of cases in w hich injustice, viz. inthe shape | pressive of the numbers gained upon the arrear, viz, in the only two instances in which 


FIRST PERIOD — 1794 to 1800. of delay, was the result of the rule, an 


€auses |Days Em-| ‘Average Number of Days 


4 ea Heard. | ployed. Employed in a Cause. appeal was either withdrawn or 
if | E Appeal was either withdrawn or dismissed, that any presumption was afforded of mala 

AE Ee 19 32 |139 a little more than.... 13 fides, posed of at that time? 
H | Scotland .. | 8 194 | |249 not quite sssssssssssesse 2} 


Together ... 106 


TO 


Average Number of Days 
Employed in a Cause. 


; Causes | Days Em- 
Kingdoms. Heard. ployed. 


cature, the power under the name 


H By a less number than this, the authority o the House cannot, in point of law, be 
exercised : and of this least number, there is not one, who in virtue of a remuneration 


5, Number of years during which, at the date of these accounts (in March 1807,) the force of an obligation more or less perfect, bound to bestow such his attendance, Even 
3; | this small number is not always collected, nor, if collected, retained without some diffi- 


ause that had waited longest must have been waiting for justice, about . . » 


was no more than 190: and already, in 1804, the number of the Appeals presented, viz. 
in the five years from 1800 to 1804 inclusive, may be seen to have been 197; being seven 
more than, on the Lith March 1807, had been a peas of: which seven must, since the | ‘TY, 3 

llth of March 1807, have been disposed of before any of the Appeals presented in which the number of members present in this judicatory, might be equal to that of a | 1. That the hearing wi 
1805, or at any later period, can, in regular course, either have come on ro 
have arrived at that stage, at which the Appellant, whose object was delay, could have 
found the requisite inducement for suffering his Appeal to be struck out of the list, viz. | In the character of desirable ones, the 


by withdrawing it (to save ulterior costs) or, for want of prosecution, suffering it to | fidence. Ina judicatory in which no 
be dismissed. shape, nor even of pecuniary interest, $ ) 
6 the name of the cause, the real springs of action beng 

T 


6. In the Scotch causes, proportion of mala fide to bona fide Appeals ni as 152 | disclosure, human nature must be altogether different 
ose to 1}: 


EE neatlyss - > «ft eee a A ee if, in the instance of each such casual appearance, 
mber of Scotch Appeals presented; 152 the number of those either probability be 


one or two, or some other such small number: an 


Truth necessitated the mentionin, of these casu 


ar is oppos 


For 419 is the nu accounted for, by the force of some such sinister inducement, than by 


withdrdwn, or suffered to be dismissed. 

By a mala fide Appeal is here meant an Appeal in the instance of which the Appel- (b) (Writs of Error.) In English an 

lant either is, at the time of making it, conscious 0' 

at least has no expectation of success: in this case, the profit, certain and contingent bf ritual-Court, and Admirali Cours causes, 

together, expected by him from the delay thus produced, is his inducement for subject- | all such Scotch causes as come efore the House of Lords. e8: 

ing himself to the vexation and expense attached to this state of litigation: — his in- In the whole-sheet Table of standing orders of the House, dated anno 1804, and of suits, 

ducement, and the only inducement which, in the shape of pecuniary profit to himself, | therein ordered to ‘“‘ be printed and published, and affixed on the doors of this House,” 

he can have. (the House of Lords) « to the end all persons that shall be therein concerned may the 
better take notice of the same,”—in the title, as well as in the body of the paper, Writs expense, and vexat 


Irish Common-Law causes, Appeals are called 


indispensable one, viz. that among the effects attached to the Appeal by the Pag of 
the Court above, shall be — the stoppage of execution, viz. that so long as the Appeal rst place. 4 i à é 3 
ed, nor conse- The declared principal object of the document in question being to bring to view the 


remains undisposed of, the judgment ap. caled from shall not be execut to vi c 
ently the Appellant be by such execution divested of the possession which he has of | amount of the demands made upon the House of Lords, for suc part of its time as great as possible. 
the bject in dispute. could with a d be allotted to the exercise of its appellate Jurisdiction, if the This encouragement 

Among the English A peals presented to the House of Lords, in the case of those cognizance of t 
which are called Appeals (being those which are presented in Equity causes,) such stop- | the reason for s 
page of execution does not take place: accordingly, no advantage being to be got by | sort of Appeals, 


the Appellant, in any other event 


tating the portion of time occupied, app 
than to any of the oth 


Courts may, with few or no exceptions, be reasona’ ly presumed to have been bona Jide In the contrary case, 
ones. Accordingly, upon 43 presented, whereof 27 heard, the English list affords in | of the time of the House was occupied, then so 
the 14 years no more than 4 withdrawn and 2 dismissed: together 6: on the 43 pre- | sole object, the reason for bringing to view the othe ld ne 

sented, not so many as l out of 7; on the 27 heard, exactly 1 to 4}. In the Ulterior Results (Art. 6) to these Tables, and in ditto (Art. 4) to Table x. | was the only one of w. 


But since these six Appeals could not have had Aen seny poia bee Keka ya its of Error, ec 
i r causes must in ese instances be found. mo! nate ambers 0 eview, Viz. e ing s n p 
apnea “Dre poses hee my r E emberi er the King’s Bench, the number of Appeals which is recited as a fact to w 


these causes, the most productive, if not the only probable ones, seem to be — Chambers. that one which sits overt 


1. Death of one or more among the parties, by which 
the conditions, the concurrence of which is necessary to the p 
viz. the requisite interest, or, on other accounts, the inclination, or, m respect of pe- 
cuniary sufficiency, the power, Or the opinion, in respect of interest or probability of | Error present 
one or more of them, have been made to cease, not one to which 


the prosecution of the Appeal, nizence of them, is not (it will be seen) more than 1-90th of the whole. 
is— that possibly, and not altogether improbably, of the whole num 
ed to the House of Lords in the course of these fourteen years, there was 


the mind of any one member of that superior and ultimate judicatory, I 
f so many groups of suitors had been disposed of, had ever been | as in every other, 


ctively, of the robably prevailing opinion of the judicatory, at the one time com- | seems probable,) the number 
pared with che caer. dy i which time, of the Appeals called Appeals, the wh 

h Appeals, called Appeals, those either withdrawn or | the two other kingdoms put together, was no more than 501. 

Under the standing order, 8th June 1749, the regular Appeal days In regard to t! 


In the instance of the Englis , 
i f them mala fide ones, and bearing (though not near (c) [Days] 
the case of the Scotch A peals, yet) some proportion to the | are — Mondays, Wednesdays, and Fridays: s t 
p rce ever exceeds two hours, commonly is considerably less. 


to come, the power 


on other days, the time occupied in the fees, the degree of suc 
since been accepted as 


pf the English Appeals. it 
~ But what coals Probable is, that in the case of the English Appeals, the number of (d ) | Withdra zon, | When, before the day appoi 


hose withdrawn or dis missed, small as it is, ma, have been swelled by some accidental | Cases (required by standing order, 24th January 1724,) viz. four days before the day 
Sees Bet epplying st all, or not with equal NEAT to the Scotch Appeals : for, under | appointed for hearing, the ‘Appellant applies by petition for liberty to withdraw his 


(a) | House of Lords.) The Assembly, by which, in the exercise of appellate judi- remains 9, a number which must alrea 
of that brarich of the Legislature is exercised, is | mencement of this same period. But in 


from its dependence on the British, viz. anno 1782, by 22 Geo. III. c. 53, the Appeals 
T 1 now presented to the House of Lords sitting for the th 
” 5. received in some shape or other at the public expense, is not considered as Leg by | presented to the Irish House of Lords. 
(k) [| Bye-Days.] It is with reference to the regular days above mentioned [note ¢,] 
that all other days in the week are called Bye-Days. 
e-days are not like the regular days appointed for the hearing of causes without 


For, from the commencement of the existing arrear, viz. from the year 1800 inclu- | culty. ` ° a s 
f times in the course of a session, this least possible number of distinction, and in the order in which they stand upon the list, A bye-day is appointed 


sively, to the day on which the accounts end, the number yy of in all these ways Some small number o: 
members is observed to receive an addition, by the accession of an influx, composed of | for each cause separately, 
d in the course of the last half cen- | @ petition presented by a 
he number of from two or three to half-a-dozen, in | naturally and frequency 


e heard, or moderately full house, sitting on other business. à g fi 
al additions as actually having place. of his property is at stake upon the cause; 4. That the decision ap ed from is 
could not have been spoken of with equal con- interlocutory, and that, i i 
ed to the entrance of partiality in any be pronounced in the Court below, is suspended or re 
at least so it be latent, and not written down in | 4 question of Scotch law 
altogether out of the reach of be then in London, but 
om what it is everywhere else, brought merely for delay. 
the phenomenon may not with greater (1) [154.] So far as concerns the mala fide Appeals (which, till the time comes for 
hearing, at which conjuncture they are either wit hdrawn or dismissed, commonly with- 
any such ethereal impulse as that of the pure love of justice. out being argued, cannot be distinguished from the bona fide Appeals, ) the cause of 
F this arrear may be seen in the fee-gathering system, 
f his not having right on his side, or Writs of Error: in nglish and Irish Equity-Court causes, as we as in English By the fee-gathering system, understand that system which, to the remuneration 
; th attached to the offices concerned in the ‘administration of justice, gives the shape of 
fees: viz, sums of money, the aggregate of which rises and falls along with the number 
and the number of incidents taking place in each suit. 
The multitude of mala fide Appeals is produced by the profit which the Appellant 
finds it in his power to ma e besuhjecting t Respondent p pis — ve of delay, 
i i rofit, one condition, however, is annexed and that an ion, attached to this ulterior stage: and, forasmuc) ae e amount 
Zo his resping any se) Prong č è t : of Error are mentioned in conjunction with Appeals, Writs of Error occupying the | of official fees has all along risen and fallen with the multitude of Aypeels mala fide 
as well as bona fide ones, it has thus been the interest of persons in hig fi 
and others, to render by apt encouragement the multitude of these acts of iniquity as 


consisted in the giving to the operation of Appeal the effect of 


e Appeals called Writs of Error occupied any portion of that time, | staying execution on the decision appealed 1 

lied no less pointedly to this plation of the advantage to be reaped from such delay, a man had got possession 

ers: and the number of Writs of Error, as the | of property to which he had no right, 
than that of its being, by the superordinate judica- appropriate column shows, has been much greater than that of all the other Appeals | suc advantage, was secured to him, for 

to last. See Ulterior Results, Art. 6. ; 

in and proceeding on Writs 


creed ight on his side, the Appeals presen from any one of the Equit together. 
Courts poly da apne r a p 4 i -hg viz. if by the Appeals called Writs of Error, no portion at all Among the “ standing orders rela tl 
far as the time of the House was the of Error and Appeals,” date of the last edition 1804, 
rs would not extend to these. the 23d of December 1661. At this time, the sort of Ap eal called a Writ of Error, 
hich that House was in the habit of taking cognizance. Of this 
e two declared objects: one is, the frustrating that ** desire to 


ted to two of the three English standing order, there ar 
We ios: two Eai rA š encyof which on the part of the plaintiffs (viz. the 4 aaen ) 


ad {or their final cause any profit result- | in the case of the Appeals called Writs of Error, presen n 
A- t= iori s k h, and of the two Exchequer delay justice,” the frequ 


in any one of a variety of ways, | occupy an ttion at all of the time of the judicatory which is supposed to take cog- 
4 r E PY OF ther The inference | them.” So far as concerns the abuse, un t 
ber of Writs of | fessed to be designed for the prevention of it, have ever since prove 


to be, if not seen to have been, viz, as inefficient as they are compli t 
if the prevention of the wrong be really desired, mio one thing need- 


ent pronounced below; to 


success, may, > 

i i f lution and perseverance on the A l- ich the fate 0! r 

i: a unipe an ea a ee i OY Neds fone ful is, to take away the pro 

3, Compromise: a result which may have been produced either by some one of the OF these Writ-of-Error Appeals supposing the rate of influx to have remained, | case of the mala fide ones, t 
d, or from a difference in the conception entertained by the patties | during the whole of the period, without increase (though a very considerable increase of the jud 


must, at the end of the — have amonia to heag n oni Jide Appellant, ma = 
al, wi an u 

a a at ead to i the power of the Hroase had been employed :—this profit was left untouched. 

he other object, 

cess with which this part of the plan has been attended, has ever 

fall compensation for the failure in oy to the other. 

The learned person to whom, these officers are indebted for t! 


so Jarge a Lae poe as in 3 ; t a 1 

pamber heard — not the whole (it may naturally be said) fooni, E bbe of | judicial men > sca - re TE a sek; the Sener TRN 

he S i i Z siness seldom lasts longer than till five o clock; e genera i ; 

the Scoteh Appeals, be placed to the account of mala fides, any more than in e instance te. ps m “ agin r g g a E the ever plows Snobs, 
inted for the delivery of the printed honest, Earl of Clarendon, Prime 


For ulterior exemplifications of the effects produce: 
system, see Elucidations to Table X. (d.) 


! è d ditto of ditto, in which the Appeal was accom- | any such extra des 
t r patch took place, 
panied with mala fides. The cases in which the delay proved to have been productive ‘A natural question here is, whether th mber 154 i 
of injustice, were as well those in which the = was Gypsy beg those in which the | total pap the arrear fea By dan wi in the e Tooli no i SE yer rede 
dismissed ; while it was only by those in which the ne in these official accounts, delivered in as they were on the llth of March 
1807, comprised the whole of the number remaining in arrear, and waiting to be dis- 


The affirmative seems not improbable; but in regard to the 


amount of the arrear, neither that conclusion ner any other can be deduced to a certainty 


from any information afforded by these accounts. That in 1793, being the year imme- 


mencement of the earliest of the two periods comprised in these 


Go adie at ths a 
275 rather more than..... 2 ELUCIDATION S diately preceding the comi 
accounts, an arrear existed, is manifest on the face of them. For at the end of 1796 
being the third year com à 
this period was no more t 
TABLES VII. VIII. ann KX. gether, we see 24 Appeals disposed of, over and above the number presented in those 
same years: deducting, then, 15, as being the arrear formed during this period, there 


pae in them, the total amount of the arrear accumulated in 
an 15: and in the two next years, 1797 and 1798 taken to- 


dy have been remaining in arrear at the com- 
dition to these 9, there may have been, at the 


hi 

it England ....+..++0++ 8 34 OXACHIY....ceerceeeseee composed, in fact, in ordinary cases, of three, and no more than three persons, viz. one commencement of this period, an arrear to any amount — an arrear which if existing, 
i Scotland . “at 75 262 34% not quite. 5 Law Lord, the Lord Chancellor, or in his absence, any other person officiating as | will be to be added to 154, the number exhibited by the last column of numbers in tis 
Ht Ireland .....0020s00s00 6 19 Sxactly .ssecvspsssneie g Speaker of the House; one Temporal Lord, the noble chairman of committees; and Table. 

H Togeth eS ——  — one Spiritual Lord, the Bishop by whom the preliminary prayers have just been read : — (i) [Ireland.] At the commencement of this second period of seven years, it is, that 
‘j OgethET..srerssesses 89 315 344 rather more than... 3} of which three members, the Law Lord alone is, in general supposed or ex cted to | Irish Appeals make (as will be observed) their appearance for the first time. This 
H Both periods... — ta | Rot ern -o bestow any attention upon the business, or to consider himself as, in any mode or de- | change was the result of the Irish Union Act, 39 aa 40 Geo. III. c. 69, 2d July 1800. 
i = gree, responsible for the manner in which it is performed. During the interval between the Union and the Emancipation of the Irish Parliament 


ree United Kingdoms, used to be 


taken upon a motion made by some Lord, in compliance with 
party, who regards himself as prejudiced b 
the Respondent,) and commonly on some special ground : — 


tarded ; 5. That the a is 


office, Judges 


‘om. By this means, where, in contem- 


whatsoever might be the nature and amount of 
such length of time as the delay could be made 


ting to the bringin 
the first upon the list is that of 


e other is 


fortunately the iden parse a ges ae 

to be, what, at that 
have been foreseen 
cated. In this case, 


it of it. In the instance of these Writs of Error, in the 
e profit consisted in the stoppage applied to the execution 
secure this profit in the first instance to the 


ocket the official fees, payable on account of the Ap- 
him to the official pockets into which those fees were 


viz. the enabling the officers of the House to gather 
e success, and the public 
and, on many and great occasions, 


Minister as well as Chancellor of that day. 5 
d in this way by the fee-gathering 


3 


ELUCIDATIONS—( Continued.) 


neous, the — i seems probable) would not have sitten 


D Ena voter ep nga TABLE X. 


1. altogether easil y upon the Judges of that Court, and in particular 

1. The English bona fide Appeals were, as per column l 5 v Pr sg Aaaa e del glare o al ep bear pea 

mee tee ENGLISH AND SCOTCH APPEAL TABLE, - efcet on an Emglish constitution, its effect on a Scottish constitu- 

JOR sai Aei os be expected to manifest any very consi- 

- , 25 FOR THE YEARS 1795, 1796, AND 1797, (e) jAsgaed 13, oe argued 1247.] By the Report just quoted 

2. The English mala fide Appeals were, as per column 2, . 543 | SuewinG the Number of Arrears (including the Species of English Appeals called Writs of Error,) pre- nN Paa Kegs Boks; tims the coxenpeeting bomen, 

=I A sented, on theone hand, from the one Supreme National Judicatory of Scotland (viz. the Court of Session)— = Deduct profit on the 19 bona jida ditto, ~, a 1s . 

Ta on the other hand, from the four English National Courts at Westminster Hall, standing on the same level is ‘ —— 

3. with the said Court of Session, in the scale of Jurisdiction: distinguishing, in the instance of each Court, <p ger oes a ie eaaa eT Sore 

| 3. English Appeals, bona and mala fide together, proportion, the Number of Appeals Not Argued, from the Number of ditto Argued, and thereby the Number of mala fide pee ear ba baa o api ond ng Hae Pan 
jet: an rika l ap a Rael A Appeals (brought without hope of favourable Decision, and for no other purpose than that of Delay,) from more certainly sufficient vill £1434: Ib: B be? ore 

NAN a) ose ci lee es eo de the Number of bona fide Appeals: —Taken from the Documents farnished by the 27th Report of the ME nie yo E Saat T OE AA Hiner gg 

Total of English Appeals, . . . 1941 House of Commons’ Committee on Finance, Anno 1798, (pp. 27 & 191:) And by supplying the omitted ket the fruit of his own errors —real or supposed ;—£150 a-year 

—- Numbers of the English Appeals called Writs of Error, designed for obviating the Misconceptions liable to ry atisa to aere te Aiia A = ee 

bah Toe è be deduced from the House of Lords’ Appeal Accounts of the 11th of March 1807, in disfavour of Scottish, greater extent encumbered with the emolument. whee 

4. In the three English intermediate Chambers of Review, mala On this occasion, a further article of information, not altogether 


fide Appeals were, to bond fide ditto, as 1790 to 20 (b), or as 89 as compared with English Judicature. 
tol. 
5 


uninteresting, would be— (distinguishing the several Courts) — 
1810, being, in three years, the number of judgments to which 
error was imputed, what was the number ‘in those same years, b 


5. Scottish bona fide Appeals were, as per column 12, . 39 APPEALS (INCLUDING WRITS OF ERROR) PRESENTED which the imputation was escaped? or, in plain English thie 
6 H WESTMIN RT SSION ee Sai yor of dishonest inganis (cis y ae! defen- 
. D) I 3 A ants with other men’s money in their 5) by whom the invi- 
6. Scottish mala fide ditto were, as per column 13, . 7 239 FROM THE ENGLIS STER-HALL COURTS AND THE cou OF SE ‘tation to purchase the delay at the price set upon it was accepted, 
(THE SUPREME NATIONAL JUDICATORY OF SCOTLAND) RESPECTIVELY, viz. — by how many others was it declined? declined, whether it was 
7. > that the quantity purchasable was not worth the purchase, or that 

7. Scottish Appeals, bona and mala fide together, . . 68 money for the purchase of it was not to be found. 
In the Finance Report above mentioned, the pages in which 
8. I. FROM THE ENGLISH ll. FROM THE the matters here in question are contained, are pages 27, 160, 161, 
8. English Appeals, certainly bona fide, were to Scottish ditto, z COURTS. SCOTCH COURTS 190, 191, 236, 237, 272, 273. Taken together, it presents points 
as 25 to 39. ~ of obscurity, which, on the occasion here in question, become 
9 sources of proportionable distress to an annotator, to whom the 


consciousness of any material misrepresentation, however uninten- 
tional, would be a source of concern and shame. 

In p. 191, for example, under the head of Returns from the 
Court of Common Pleas, it is stated as above in so many words : 
“The Lord Chief-Justice is Clerk of the Errors, and Stephen 
Hough is his Clerk under him ;” and this is the whole of the 
matter given in (M. 16) under the head of “ An Account of the 
office of Clerk of the Errors in the Court of Common Pleas.” 

n every other instance, matter is given under the head of “ Ge- 


9. English Appeals, certainly mala fide, to Scottish ditto, were 
as 1791 to 29; or as 6 33 to Re 


10. 
| 10, English jas bona and mala fide together, to Scottish 
3 
} 
| 
$ 


l. To the several intermediate Courts 


of Review, viz. 2. To the House of Lords. 


4. From Westminster-Hall Courts 
to the House of Lords, viz. 


Fo the House of Lords. 


5. From the Court of Session 
to the House of Lords. 


ditt 1 to or as 2832 to 1l. 1. From Common | 2. From King’s 3. From Exche- 
ee ae S Pleas to King’s | Bench to Exche- |quer to Exchequer 
- : a Bench. quer Chamber. « Chamber. 


ELUCIDATIONS, rae uae 0 = Office,” fixe oy or = ej = 
li. > i eleven su inate to, or uced from, the general heads 
ES ead ahe ae he foe Ee " yp mag sed 7 = of kad Receipts and Disbursements.” In this instance, nothing is 
bend 4 to the House of Lords,) is not much less than twice the l. 2. 3. 4. 13. given under either of those heads, It is for the purpose of doin 
whole number of Scotch Appeals presented to the same judicato: N Witha. nothing, and getting nothing by it, that the Lord Chief.Justice is 
— more than thrice the number keard ; while of these and al Years. Argued, ot ae Dis ead kind enough (it seems) to nominate himself to be Clerk under 
other English Appeals put together, the whole number heard (i.e. himself. | , a 
argued,) if any at all were argued, was at any rate much Jess than That in some way or other the Chief-Justice of the Common 
that of the Scotch Appeals argued in that same House. Of these Pleas gained £733: 3: 11 by alleged errors,—whereof all but the 


Not Not Argued Pre- 
Argued. | Argued. |Areued.| Argued. | and re- | Heard. 


and not. | sented. eee. 


instance of the other Chief-Justice, into the pocket of the learned 


and reverend patron of the office. 
That, in the instance of the Chief-Justice of the Court of Com- 


l. From which of the four Common-Law Westminster-Hall 
Courts, capable of furnishing Appeals directly to the House, viz. 
the two Courts of immediate jurisdiction (the King’s Bench and 


English Appeals, so small, if any was thenumber heard, that, either trifle above mentioned by the sale of factitious delay, —is certain 
on this account, or some other which remains to be ex ained in the £795 "3 160 ae (P 57 5} buk in hes pahioniar nent by Re an neon th Court 
accounts called for and presented, as per Tables VII., VIII., and In pages 296, 287, under the hed is stated as being ** Clerk of 
1X., for the purpose of showing the draughts made on the time of 1796 3 | 170| 6 | 368 eree coer Chamber” and as holding the 
e House by its a e judicature, the of this descrip- 5 ppoin i i 
tion were not comprised :—though, in the ades of the Whole-sheet, Bus sys soan a = EEA a Oona we w “net 
Table of Standing Orders, they face the eye at the same time. 1797 2 213 2 z ea P tears ; woe ve year,” from that office: —but the 
Concerning these same 125 Appeals (called Writs of Error) pre. —— aba > for i ey "any part of it is represented as resting, is 
sented to the House, two other articles of information would haye 7 only pocket ın w y pa pAs T fi ; ; G 
been of use with reference to the present purpose, viz, — Totals, that of the officer so appointed ; no part of it going, as in the 


the Exchequer, ) and the two Courts of intermediate aj ate juris- : mon Pleas, as above stated, the alleged errors thus converted into 
diction (the Si eade Chamber sitting over the ape Bench, ELUCIDATIONS—( Continued.) sources of profit to the Judge, were errors alleged to have = 
and the Exchequer Chamber sitting over the Exchequer,) they Appeals from the Admiralty Courts, are not included ; the ulti- “ The Lord Chief-Justice” (viz. of the Common Pleas,) “ is committed by the Judge himself, was matter of inference, Shoul 
were respectively presented. mately appellate jurisdiction being in these cases in the King; Clerk of the Errors” (it is there said, p. 191) “of the Court of this inference be itself found erroneous, the error was altogether 
2. Of those, if any, which, through the medium of the King’s whereas, in the account of the Scotch Appeals to the Lords, Ap- Common Pleas ; and Stephen Hough is the Clerk to execute the unintentional, and remains as yet invincible, | n 

Bench, were furnished by the Common Pleas, how many, in their eals from the corresponding Courts, viz. the Spiritual Courts, office for him.” = In the Court of Common Pleas, “ Errors” constitute the sup- 
ascent to the House, went from the King’s Bench directly; and felled Commissary Courts,) and Appeals from the Admiralty The errors in question are errors alleged to have been committed posed subject-matter of the supposed business of a — = is 
how many, not till after they had. passed through that one of the arts, are included : causes passing from those Courts to the by the judicatory, of which the Judge in question is the chief and at the same time Chief-Justice: these errors, if not by the Chief- 
two Exchequer Chambers which:sits over the Kin *s Bench : — Court of Session, being liable to pass thence to the House of managing Judge; on the occasion of ju ts pronounced in Justice by whom else have they been committed ? Question the 
— thus through two intermediate Chambers of Review, be- Lords. that same judicatory ; and it is by means of these Tee same in regard to the still more profitable mass of errors, the 
‘ore their arrival at the ultimate seat of appellate judicature. (d) [Argued 7, not argued 543.| Per 27th Report of House the errors of which, if any, are (except in an almost unexampl source of which is the King’s Bench. 


(b) [20.] Another article of information that would here have of Commons Finance Committee, anno 1798, pp. 27 and 191, the case of difference of opinion) of his own making, that this same Meantime, in the Way of a corollary; these particulars may 


Sac annual profit made by the Chief-Justice of the Common Pleas Judge, in the capacity of Clerk of the Errors ander himself, puts serve, moreover, as samples of the produce of jurtaprudential 
m arue io _ of hoeg ser = a whether any, upon Writs of Error of both descriptions, viz. argued and not ar- Hio he own ds this £733. f re science : of that part of the rule of action which men have been 
Yo y» y ` i.e. bona d mala fide put togeth £733 311 f th j the imputation of error can kept from knowing, that they migħt be pillaged for notknowing it 
(c) [As 1941 to 68.] Of the number of A h enh nrg melo ag PE poem pend ied ny trne, SIO Praag mye Boer eos To = f th for which, as well as of the mode i 
En AF OAIE aM to tiat OF thee pow e several Deduct profit on the seven bona fide ones, . - 9 8 0 | scarcely have been otherwise than groundless; it may have been a ae Ft 0 alanai 
se level Wilh ties four EOE Uwe EAEN, which bre he mae so in any of the remaining seven; but if there were any in which ee 
of immediate jurisdiction, the ratio mee bave been ‘sotnawhet Remains ditto on the 543 mala fide ones, . £723 15 11 Daeg es in so nanny must Bey his two capacities together, 
? P: e ee... ivi t is own wrong» 
a greater than as 1941 to 68 ; to wit, not only by reason of the inter- * Tt will be observed, that the 550 Appeals cover a space of three years, ain pay i i been i ‘ he 
: A : A ved, 9 4 , n the case of the Court of Session, had any document The sam ht has taken pl ote *. T 
Geant “a E E AOT BESA] OAR cat pile the salary derived from them is oniy apple 19 the vent 72718 | made public, by which it had appeared that in the course of tee an case, he mata Ade are to the mt Ads Appeais O A197 as B ye ai the 
3 A ppea. piritua urts, an cable proportions Of salary Will be £726: 7:6, and £6: 16:5.—Ed. , wears, 550 decrees of that Court had been complained of as erro- applicable proportions of salary £1429: 3:74, and £5: 11 :10}.— 


